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34-16817 OPPENHEIMER & COMPANY, INC. 
Where registered broker-dealer was 
about 9% months late in filing re- 
quired reports of acquisition of more 
than 5% of outstanding stock of 
issuer, but charges of Rule 10b-6 | 
violations dismissed because 
broker-dealer was not engaged ina | 
distribution of securities within the 

meaning of that rule, held, in the | 
public interest to censure re- 
spondent. 


PETER PAUL GLAGOLA 
Where registered representative of 
exchange member firm wrongfully 
inserted his name as payee on his 
customers’ check, commingled 


34-16821 
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their funds with those of his wife, 
and converted the funds to his own 
use, held, exchange’s findings of 
violation sustained, and sanction 
affirmed. 








SECURITIES EXCHANGE ACT OF 1934 





SECURITIES AND EXCHANGE ACT OF 1934 
Release No. 16797A/May 19, 1980 


In the Matter of 


BOSTON STOCK EXCHANGE, INC. 
53 State Street 
Boston, Massachusetts 02109 


(SR-BSE-80-4) 
NOTICE OF FILING OF PROPOSED RULE CHANGE 


On May 12, 1980, Securities Exchange Act Release 
No. 16797 was issued providing notice of a proposed 
rule change by the Boston Stock Exchange, Inc. (SR- 
BSE-80-4) to provide that trading through superior 
Intermarket Trading System (“ITS”) markets would 
be inconsistent with just and equitable principles of 
trade, and to require that the best ITS bid or offer 
must be satisfied. The Release failed to state that the 
proposed rule pertains only to trading of Boston Free 
List Stocks traded on the ITS, in which no dealer is 
registered on the Exchange. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16811/May 16, 1980 


The Securities and Exchange Commission today 
granted the application of the Philadelphia Stock 
Exchange, Inc. (“Phlx’’)! pursuant to the terms of the 
voluntary moratorium on expansion of standardized 
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options trading? to begin trading put and call options 
on Caesar’s World Inc. common stock to replace call 
options on the common stock on Braniff 
International Corp. (“Braniff’). Braniff has been 
delisted involuntarily by the Phix because of 
Braniff's failure to satisfy the terms of Phix Rule 
1010, Commentary .01(c), which provides for the 
withdrawal of approval of underlying stocks if the 
market price per share closes below $10 as 
measured by the highest closing price in any market 
on a majority of the business days of any six-month 
period. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16812/May 16, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


File No. SR-NASD-80-5 


The National Association of Securities Dealers, Inc. 
(the ‘“Association”) submitted on May 5, 1980, a 
proposed rule change pursuant to Rule 19b-4 under 
the Securities Exchange Act of 1934 (the “Act”) to 
revise Schedule D of the Association’s By-Laws to 
require that NASDAQ Level 1 service provide 
subscribers with inside quotations for each 
authorized security for which a minimum of two 
registered market makers are entering quotations 





‘See letter dated May 9, 1980 from Murray L. Ross, 
Assistant Vice President, Market Surveillance/ 
Securities, Phix to Gene E. Carasick, Assistant 
Director, Division of Market Regulation, Securities 
and Exchange Commission. 


°See Securities Exchange Act Release No. 15026 
(August 3, 1978). The options exchanges have 
informally agreed that until such time as they have 
devised and implemented a mutually acceptable 
plan for allocation of additional call options classes, 
they will continue to follow the procedure set forth in 
Release No. 15026 for the replacement of 
involuntarily delisted options classes. 
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during the day, except in the case of a locked or 
crossed market where only the highest bid would be 
displayed. The proposed rule change would also 
require that, when quotations are released to the 
news media, Level 1 quotations be used in the case 
of NASDAQ Securities and bid and ask quotations 
representative of the inter-dealer market be used in 
the case of issues not included in NASDAQ. The 
proposal would also amend the footnote to Section A 
of Part X! of Schedule D to reflect a technical change 
in the average weekly volume ranking formula. The 
rule is intended to conform Schedule D to the dis- 
semination of inside quotation requirements 
contained in Rule 11Ac1-2 under the Act, which 
becomes effective on July 5, 1980. 


Publication of the submission is expected to be 
made in the Federal Register during the week of May 
19, 1980. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NASD-80-5. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16813/May 16, 1980 


In the Matter of 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 

1735 K Street, N.W. 

Washington, D.C. 20006 


(SR-NASD-80-7) 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
AND ORDER APPROVING PROPOSED RULE 
CHANGE 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934 (the “Act’), 15 U.S.C. 
78s(b)(1), notice is hereby given that on May 12, 
1980, the National Association of Securities Dealers, 
Inc. (“NASD”) filed with the Commission copies of a 
proposed rule change. The following is the full text of 
the proposed amendments to Appendix E under 
Article Ill, Section 33 of the NASD’s Rules of Fair 
Practice. Deleted language is indicated by brackets. 


Article Ill, Section 33, Appendix E! 
Sec. 17 
Opening of Accounts 


(b) Diligence in Opening of Accounts 


[(3) Before approving an account of a trust, pension 
fund, profit sharing plan or other fiduciary for 
options trading, a member shall obtain written 
evidence that the instruments under which the 
fiduciary is acting permit options trading. 


(4) Before approving an account with respect to 
which trading authorization has been granted to a 
third person who is not an employee of the member 
for options tradings, the member shall obtain written 
evidence of the agent’s authority to act and that such 
authority specifically includes options trading. 





'This filing reflects changes to the NASD’s existing 
rules. Additional amendments to Appendix E are 
contained in a separate rule change proposal which 
is currently on file with the SEC (SR-NASD-79-16). 
Approval of that filing will result in a renumbering of 
certain rule provisions covered in this submission. 
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(5) Before approving an account of an investment 
partnership or an investment club for options 
trading, the member shall obtain written evidence of 
the authority of the person signing the agreement 
required by this Section to sign such agreement on 
behalf of such partnership or club, as the case may 
be, and that such authority specifically includes 
options trading. Information shall also be obtained 
with respect to any current long or short option 
positions of the respective partners or members of 
the partnership or investment club. ] 


Sec. 18 
Discretionary Accounts 


[(c) Prohibited Transactions—No transactions shall 
be executed in a discretionary account which would 
result in an uncovered short position in option 
contracts or in the uncovering of any existing short 
position in option contracts unless the person for 
whom the account is maintained has specifically 
authorized, in writing, transactions of this nature and 
such transactions are effected with due regard tothe 
provisions of Section 19 of this Appendix E.] 


* KK OK OK 


Interested persons are invited to submit written 
data, views and arguments concerning’ the 
submission within 21 days from the date of this 
publication. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-NASD-80- 7. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with tne 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 


Act and the rules and regulations thereunder 
applicable to a registered securities association and 
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in particular, the requirements of Section 15A and 
the rules and regulations thereunder. 


The Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after 
the date of publication of notice of filing thereof, in 
that the Commission approved identical proposals 
by the Philadelphia Stock Exchange and the 
American Stock Exchange which were published for 
comment for the requisite period of time. 
Accordingly, the Commission believes that 
accelerated approval ‘of the NASD proposal is 
necessary and appropriate in order to achieve a 
consistent and equal regulatory scheme for 
standardized options. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
referenced above be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16814/May 16, 1980 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY AMERICAN STOCK 
EXCHANGE, INCORPORATED 


File No. SR-Amex-80-9 


The American Stock Exchange, Inc. (“Amex”) 
submitted, on May 2, 1980, a proposed rule change 
under Rule 19b-4 to amend its Rules 576 and 585 to 
increase the suggested reimbursement rate to 
member organizations for transmission of follow-up 
proxy solicitation mailings, proxy materials and 
interim reports to shareholders; and to modify the 
invoice form used by member organizations to 
specify charges. 


The foregoing change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 (“Act”). At any time within 





2See Securities Exchange Act Release Nos. 16697 
and 16698 (March 26, 1980). 
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sixty days of the filing of such proposed rule change, 
the Commission may summarily abrogate such rate 
change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise 
in furtherance of the purposes of the Securities 
Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of May 
19, 1980. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of 
publication in the Federal Register. Persons desiring 
to make written comments should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-Amex-80-9. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
EG: 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16815/May 16, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY BOSTON STOCK EXCHANGE, INC. 


File No. SR-BSE-80-2 


The Boston Stock Exchange, Inc. (“BSE”) submitted 
on April 14, 1980, a proposed rule change under 
Rule 19b-4 to amend Chapter XII-A of its rules, 
concerning odd-lot dealers in securities, the primary 
market for which is on another market. The 
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proposed rule change would require odd-lot orders 
to be filled on the basis of the last reported round-lot 
transaction, regular way, on the primary market and 
would eliminate the current requirement that 
specialists wait two-minutes after an odd-lot order is 
received before executing it on the basis of the next 
round lot transaction. The proposed rule also would 
state that specialists may charge a reasonable 
differential, although the proposed rule would not 
require differentials to be charged, and they would 
be specifically prohibited on odd-lot market orders 
received before the opening of trading for execution 
at the opening. 


Publication of the submission is expected to be 
made in the Federal Register during the week of May 
19, 1980. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments snould file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-BSE-80-2. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission's Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16816/May 19, 1980 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock ($.10 Par Value) of the RICHTON 
INTERNATIONAL CORPORATION from listing and 
registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16817/May 19, 1980 


Admin. Proc. File Nos. 3-5244 and 3-5248 


In the Matter of 


OPPENHEIMER & COMPANY, INC. 
One New York Plaza 
New York, New York 


(8- 18333) 
OPINION OF THE COMMISSION 


BROKER-DEALER AND REPORTING COMPLIANCE 
PROCEEDINGS 


Ground for Remedial Action 
Late Filing of Schedule 13D Statements 


Where registered broker-dealer was about 9% 
months late in filing required reports of acquisition 
of more than 5% of outstanding stock of issuer, but 
charges of Rule 10b-6 violations dismissed because 
broker-dealer was not engaged in a distribution of 
securities within the meaning of that rule, held, in 
the public interest to censure respondent. 


Willfulness 


The failure to make a required report, even though 
inadvertent, constitutes a willful violation. 


APPEARANCES: 


Alfred Berman and Jeffrey Rubin, of Guggenheimer 
& Untermyer, for respondent. 


Richard T. Sharp, Kenneth G. Lay, Robert F. Adams 
and Rachel L. Arfa, for the Commission's Division of 
Enforcement. 
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Andrew M. Klein, Lloyd H. Feller and Richard G. 
Ketchum, for the Commission’s Division of Market 
Regulation. 


Richard O. Scribner, Edmund P. Bergan, Jr. and 
Carol A. Lieb, for the Securities Industry Association. 


In these consolidated proceedings, Oppenheimer & 
Company, Inc. (“registrant”), a registered broker- 
dealer, and our Division of Enforcement (“Division”) 
appeal from the initial decision of an administrative 
law judge.! Oppenheimer appeals from the .law 
judge’s finding that it willfully violated Section 13(d) 
of the Securities Exchange Act and Rule 13d-1 
thereunder. The Division appeals from the law 
judge’s dismissal of charges that Oppenheimer 
violated the anti-manipulative provisions of Section 
10(b) of the Exchange Act and Rule 10b-6 
thereunder.* The law judge concluded that 
Oppenheimer should be censured. On the basis of 
an independent review of the record, we make the 
following findings. 


During the relevant period, Section 13(d) of the 
Exchange Act and Rule 13d-1 required any person 
acquiring more than 5% of any equity security 
registered under Section 12 of the Exchange Act to 
file with this Commission and send to the issuer, 
within 10 days, a statement containing the 
information required by Schedule 13D. 


On May 17, 1974, Oppenheimer acquired from an 
institutional client 125,000 shares of the common 
stock of Medcom, Inc., which was more than 5% of 
that company’s outstanding common.’ However, 
Oppenheimer did not send the required statement to 





‘Disciplinary proceedings against Oppenheimer 
were consolidated with proceedings instituted 
against the firm under Section 15(c)(4) of the 
Securities Exchange Act. 


“We granted our Division of Market Regulation and 
the Securities Industry Association leave to be heard 
on the Rule 10b-6 issue. 


‘During the relevant period, Medcom had 
outstanding 2,157,000 shares of common stock 
which were traded in the over-the-counter market. 


Volume 20, No. 2, June 3, 1980 





Medcom or file it with this Commission until March 
14, 1975, some ten months later. 


Oppenheimer admits its failure to comply with 
Section 13(d) and Rule 13d-1 within the required 10 
days, but contends that its action was not willful. It 
asserts that, until some time in September 1974, it 
was not even aware that it owned more than 5% of 
Medcom’s stock, and that, thereafter, the delay was 
due primarily to a misunderstanding between in- 
house counsel and one of registrant’s officials over 
who was preparing the necessary reports. It claims 
that it had no intention of seeking control of 
Medcom,, that its attention was diverted by the press 
of other significant matters, and that it did not realize 
that the data necessary to complete the required 
statements had not been assembled. It argues that 
mere inadvertence cannot constitute willfulness. 


We disagree. The duty to file with this Commission 
and to notify the issuer was not dependent on any 
intention by registrant to gain control of Medcom, 
but on a mechanical 5% ownership test. Respondent 
knew or should have known of that requirement. In 
fact, it admits that its officials had previously been 
advised by counsel of the necessity of making 
reports like the ones in question. 


We have previously eld that the failure to make a 
required report, even though inadvertent, 
constitutes a willful violation.* We accordingly affirm 
the law judge’s conclusion that respondent willfully 
violated Section 13(d) of the Exchange Act and Rule 
13d-1 thereunder.°® 


Rule 10b-6 under the Exchange Act, with certain 
exceptions not relevant here, prohibits any person 
who is participating inthe distribution of a security to 
bid for or purchase that security until he has 
completed his participation in the distribution. The 
rule defines such conduct as manipulative per se. 
Indeed, our purpose in adopting the rule was to 
obviate the necessity of proving a manipulation ina 
situation we had found inherently subject to the 
likelihood of abuse.® 


From May 17, 1974, when it purchased the 125,000- 
share block of Medcom, until February 28, 1975, 
Oppenheimer made a market in the stock in the 
course of which it bid for and purchased Medcom 
shares. By February 28, when it terminated its 
marketmaking activities, registrant had increased 
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its Medcom holdings to a total of 203,422 shares. 
The law judge, after considering the testimony and 
reviewing the documentary evidence, concluded 
that registrant had not engaged in a distribution of 
Medcom within the meaning of Rule 10b-6. And, 
after reviewing the record, we find no basis for 
disagreeing with the law judge’s conclusion.’ We 
accordingly affirm his dismissal of charges that 
registrant violated Section 10(b) of the Exchange Act 
and Rule 10b-6 thereunder. 


IV. 


Oppenheimer contends that no sanction should be 
imposed. It points to our subsequent modification of 
the reporting requirements under Section 13(d) to 
permit annual reports in certain instances on 





“See e.g., Haight & Company, Inc., 44S.E.C. 481, 507 
(1971), aff'd, (C.A.D.C., June 30, 1971). 


5In the Section 15(c)(4) proceedings, the law judge 
ordered Oppenheimer to amend its Schedule 13D 
tiling. Oppenheimer did not seek review of that 
determination. 


See Securities Exchange Act Release No. 5194 (July 
15, 1955); Jaffee & Company v. S.E.C., 446 F.2d 387, 
391 (1971); S.E.C. v. Resch-Cassin & Co., Inc., 362 F. 
Supp. 964, 980 (S.D.N.Y., 1973). 


7As we stated in Bruns, Nordeman & Company, 40 
S.E.C. 652, 660 (1961): 


“The term ‘distribution’ as used in Rule 10b-6 is to be 
interpreted in the light of the rule’s purposes as 
covering offerings of such a nature or magnitude as 
to require restrictions upon open market purchases 
by participants in order to prevent manipulative 
practices. For these purposes a distribution is to be 
distinguished from ordinary trading transactions 
and other normal conduct of a securities business 
upon the basis of the magnitude of the offering and 
particularly upon the basis of the selling efforts and 
selling methods utilized.” (Footnote omitted) 


Our decision in Collins Securities Corporation, 
Securities Exchange Act Release No. 11766 
(October 23, 1975), 8 SEC Docket 250, 256, rev'd 
and remanded on other grounds, 562 F.2d 820 
(C.A.D.C., 1977), did not alter the tests laid down in 
Bruns, Nordeman. 
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Schedule 13G.*° Oppenheimer points out that the 
amendment reflects our recognition of the burden 
placed on institutions such as respondent in 
meeting a 10-day deadline. However, even if the 
amendment had been in effect during the relevant 
period, Oppenheimer’s report would still have been a 
month late.’ Moreover, the subsequent amendment 
of applicable requirements cannot justify 
respondent's prolonged delay in meeting the 10-day 
limit that was in effect during the period in question. 


Under the circumstances, we agree with the law 
judge that the imposition of censure is in the public 
interest. 


An appropriate order will issue reflecting the 
determinations made herein and those made by the 
administrative law judge as to which no exceptions 
were taken. 


By the Commission (Commissioners LOOMIS, 
EVANS and POLLACK); Chairman WILLIAMS and 
Commissioner FRIEDMAN not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16817/May 19, 1980 


Admin. Proc. File Nos. 3-5244 and 3-5248 
In the Matter of 

OPPENHEIMER & COMPANY, INC. 

One New York Plaza 


New York, New York 


(8-18333) 





‘Securities Act Release No. 5925 (April 21, 1978), 
14 SEC Docket 861. 


Schedule 13G must be filed within 45 days after the 
end of the calendar year in which the obligation to 
file arose. 


See n. 5, supra. 
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ORDER IMPOSING REMEDIAL SANCTION AND 
REQUIRING AMENDMENT OF SCHEDULE 13D 
STATEMENT 


On the basis of the Commission's opinion issued this 
day, it is 


ORDERED that Oppenheimer & Company, Inc. be, 
and it hereby is, censured; and it is further 


ORDERED that, within 10 days, Oppenheimer & 
Company, Inc. amend Item 5 of the Schedule 13D 
statement it filed on March 14, 1975, to reflect the 
acquisition of 125,000 shares of Medcom, Inc. 
common stock on May 17, 1974; and it is further 


ORDERED that, within 10 days, Oppenheimer & 
Company, Inc. file an appropriate amendment to its 
Schedule 13D statement reflecting material 
changes in its beneficial ownership of Medcom, Inc. 
common stock between May 17, 1974 and March 1, 
1975. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16818/May 20, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 


BY THE CHICAGO BOARD OPTIONS EXCHANGE, 
INC. 


File No. SR-CBOE-1980-6 


The Chicago Board Options Exchange, Inc. (the 
“CBOE”) submitted on April 21, 1980, a proposed 
rule change under Rule 19b-4 to amend CBOE Rules 
13.1, 13.2, 13.3 and 13.4 in order to incorporate by 
reference the Net Capital requirements of Rule 
15c3-1 (17 CFR 240.15c3-1) and the early warning 
provisions of Rule 17a-11 (17 CFR 240.17a-11) 
promulgated under the Securities Exchange Act of 
1934 and the business restriction or business 
reduction rules of other self-regulatory organiza- 
tions. The proposed rule change is intended 
to ensure that the Net Capital requirements of the 
CBOE are consistent with the Commission’s 
requirements and definitions. 
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Publication of the submission is expected to be 
made in the Federal Register during the week of May 
26, 1980. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or to institute proceeding to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from.the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-CBOE- 1980-6. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16819/May 20, 1980 


An order has been issued granting the application of 
the New York Stock Exchange, Inc. to strike the 
common stock ($5 Par Value) of LEESONA 
CORPORATION from listing and registration 
thereon. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16820/May 20, 1980 


in the Matter of 


CHURCHILL PROPERTIES, LTD. 
File No. 81-546 


ORDER DENYING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has 
issued an order denying the Application of Churchill 
Properties, Ltd., a California limited partnership, 
pursuant to Section 12(h) of the Securities Exchange 
Act of 1934, for an exemption from the reporting 
requirements of Section 13 of that Act. 


It appears to the Commission that the granting of the 
requested exemption would not be consistent with 
the public interest or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16821/May 21, 1980 


Admin. Proc. File No. 3-5735 
In the Matter of the Application of 


PETER PAUL GLAGOLA 
512 South Fann Street 
Anaheim, California 


For Review of Disciplinary Action Taken by the New 
York Stock Exchange, Inc. 


OPINION OF THE COMMISSION 


NATIONAL SECURITIES EXCHANGE—REVIEW OF 
DISCIPLINARY PROCEEDINGS 


Conduct Inconsistent with Just and Equitable 
Principles of Trade 


Where registered representative of exchange 
member firm wrongfully inserted his name as payee 
on his customers’ check, commingled their funds 
with those of his wife, and converted the funds to his 
own use, held, exchange’s findings of violation 
sustained, and sanction affirmed. 
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APPEARANCES: 


E. Day Carman, of Carman & Mansfield, for Peter 
Paul Glagola. 


Michael Krevor, for the New York Stock Exchange, 
Inc. 


Peter Paul Glagola, a former registered 
representative of Paine Webber, Jackson & Custis 
Incorporated (“Paine Webber’), appeals from 
disciplinary action taken against him by the New 
York Stock Exchange. The Exchange found that 
Glagola engaged in conduct inconsistent with just 
and equitable principles of trade by wrongfully 
inserting his name as payee on his customers’ 
check, commingling the customers’ funds with 
those of his wife, and converting the customers’ 
funds to his own use. It barred Glagola from 
employment in any capacity with a member or 
member organization. On the basis of an 
independent review of the record, we affirm the 
Exchange's findings of violation and the sanction it 
imposed. 


At the hearings in these proceedings, Glagola 
substantially admitted the charges against him, and 
he does not challenge the Exchange's findings of 
misconduct here. The pertinent facts may be 
summarized as follows: 


In mid-August 1977, Mr. and Mrs. K. customers of 
Glagola, placed an order with him at Paine Webber 
for $60,000 worth of municipal bonds on a “when 
issued” basis. The Ks were unsophisticated 
investors, and Glagola admitted that they placed 
“quite a bit of trust” in him. 


On August 24, prior to the time that payment for the 
bonds was due, Glagola went to the Ks’ home and 
requested a check for the bonds in the amount of 
$58,550. He told the Ks to leave the name of the 
payee blank, since he was leaving on atrip and might 
be able to obtain a better price on the bonds from 
someone other than Paine Webber. The Ks agreed, 
and Mrs. K gave Glagola a check made out as he 
requested. 


After leaving the Ks, Glagola inserted his own name 
as payee on the check. He took it to the Ks’ bank, 
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exchanged it for a cashier's check payable to his 
wife, and deposited the cashier’s check in his wife’s 
checking account which at that time had a balance 
of about $3,000. Before leaving on his trip, Glagola 
wrote checks on his wife’s account totaling more 
than $6,000 to pay various personal debts and 
expenses. ! 


On September 8, after he had returned from his trip, 
Glagola was informed by Paine Webber that payment 
for the Ks’ bonds was due. He again went to the Ks’ 
home where he spoke with Mrs. K. Glagola told her 
that he needed a check for $58,549.70 made out to 
Paine Webber, and that, in return, he would give her 
a check for the same amount drawn on his wife's 
account. Mrs. K agreed to the exchange, and Glagola 
gave Mrs. K’s check to the cashier at his firm. 


When Mrs. K tried to negotiate the check given to her 
by Glagola, she discovered that there were 
insufficient funds in his wife’s account to cover it. 
She then telephoned Glagola and demanded her 
money back. However, Glagola told her that part of it 
had already been spent. Mrs. K then reported what 
had happened to her husband who complained to 
Paine Webber. The firm’s branch office manager 
questioned Glagola, and Glagola admitted that he 
had deposited the Ks’ first check in his wife’s 
account, and that he no longer had some of their 
money. 


Paine Webber credited the Ks’ account for the 
bonds. On demand, Glagola turned over to the firm 
the $36,000 in cash he still possessed, and gave the 
firm a promissory note secured by alien on his home 
for the rest of the money he had misappropriated. He 
repaid the balance due Paine Webber on November 
18. The firm suspended Glagola when his 
misconduct was discovered, and he was 
subsequently discharged. 


Glagola argues that, although his misconduct was 
“admittedly a serious violation of regulations,” the 
sanction imposed by the Exchange is excessive. He 
stated, among other things, that during the period in 
question he was under “extreme emotional distress” 
due chiefly to the severe illness of his father, that his 
sixteen-year record in the securities business is 
otherwise unblemished, that witnesses testified to 





'Glagola used blank checks which his wife had 
signed and given to him. 
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his good reputation, and that he made full restitution 
within a matter of weeks. 


We are unable to conclude that any reduction in 
sanction is warranted. Glagola’s misconduct could 
hardly be more serious. In our opinion, the various 
factors he raises, which we have fully considered, 
afford no basis for leniency. There can be no 
justification for the deception he practiced on his 
customers or for his misappropriation of their funds, 
particularly in light of the trust they placed in him. 


Glagola has demonstrated a callous disregard forthe 
most basic tenets of “just and equitable principles of 
trade.” Although we recognize the serious effect of 
the sanction which the Exchange imposed, we 
consider that a lesser remedy would be contrary to 
the public interest. The securities business depends 
very heavily on candor and fidelity to one’s word. In 
light of Glagola’s egregious misconduct, and the fact 
that the securities industry presents so many 
opportunities for abuse and overreaching, we think 
that the sanction assessed by the Exchange is 
necessary to protect public investors from further 
harm at Glagola’s hands. Thus we cannot find that 
sanction excessive or oppressive.? 





2Glagola’s further contention that the Exchange was 


required to make findings with respect to all of the 
mitigative factors he cites is without merit. Contrary 
to Glagola’s claim, the lack of such findings did not 
impair our review of the evidence relating to those 
factors or of the sanction which the Exchange 
imposed. See Harold C. Allan, Securities Exchange 
Act Release No. 14763 (May 16, 1978), 14 SEC 
Docket 1097, 1100, aff'd without opinion, 607 F.2d 
493 (C.A.D.C., 1979). 


3We do not consider that the case of Ripp v. S.E.C., 
No. 77-1756 (C.A. 9, February 5, 1979), cited by 
Glagola, calls for a different result. In that matter, 
Ripp appealed from our affirmance of disciplinary 
action taken against him by the National Association 
of Securities Dealers, Inc. (“NASD”). The NASD’s 
Board of Governors had increased to a bar the 60- 
day suspension from association with any NASD 
member imposed by the NASD’s District Committee. 
The Court concluded that, under the circumstances 
there presented, it would remand the matter to this 
Commission to consider whether the sanctions 
imposed by the District Committee “might be more 
appropriate and better serve the public interest.” In 
the present case, the Exchange's board of directors 
affirmed the sanction imposed by the Exchange's 
hearing panel. 
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An appropriate order will issue. 


By the Commission (Commissioners LOOMIS, 
EVANS, POLLACK and FRIEDMAN); Chairman 
WILLIAMS not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16821/May 21, 1980 


Admin. Proc. File No. 3-5735 

In the Matter of the Application of 
PETER PAUL GLAGOLA 

512 South Fann Street 


Anaheim, California 


For Review of Disciplinary Action Taken by the New 
York Stock Exchange, Inc. 


ORDER AFFIRMING DISCIPLINARY ACTION TAKEN 
BY NATIONAL SECURITIES EXCHANGE 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that the disciplinary action taken by the 
New York Stock Exchange, Inc. against Peter Paul 
Glagola be, and it hereby is, affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16822/May 21, 1980 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock ($1 Par Value) of the LAFAYETTE 
RADIO ELECTRONICS CORPORATION from listing 
and registration thereon. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21576/May 16, 1980 


In the Matter of 


SOUTHWESTERN ELECTRIC POWER COMPANY 
Shreveport, Louisiana 


(70-6448) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
PREFERRED STOCK AT COMPETITIVE BIDDING 


Southwestern Electric Power Company, 
(“SWEPCO’”), an electric utility subsidiary company 
of Central and South West Corporation, (“CSW”), a 
registered holding company, has filed a declaration 
and amendments thereto with this Commission 
pursuant to Sections 6(a) and 7 of the Public Utility 
Holding Company Act of 1935 (“Act”) and Rules 42 
and 50 promulgated thereunder regarding the 
following proposed transaction. 


SWEPCO proposes to issue and sell, pursuant to the 
competitive bidding requirements of Rule 50, 
400,000 shares of its % Preferred Stock (“New 
Preferred Stock”), par value $100 per share, at not 
less than $100 per share nor more than $102.75 per 
share, with dividends to accrue thereon only from 
the date of issue. The annual dividend rate to be 
borne by the New Preferred Stock, the redemption 
prices thereof and the price to be paid to SWEPCO 
therefore will be determined through competitive 
bidding. It is proposed that the New Preferred Stock 
will enjoy protection against refunding for a five-year 
period through issuance of prior or parity securities 
at a lower cost of money to SWEPCO. 


The New Preferred Stock will be entitled to a 
mandatory sinking fund sufficient to retire 12,000 
shares on or prior to July 1 in each year beginning in 
1986 at the sinking fund redemption price of $100 
per share and unpaid accrued dividends. SWEPCO 
shall have a non-cumulative option to retire an 
additional 12,000 shares each year beginning in 
1986 at the sinking fund redemption price. 


The redemption of such additional shares through 
the sinking fund will not reduce the sinking fund 
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requirement in any subsequent year. Shares of the 
New Preferred Stock redeemed otherwise than 
through sinking fund or purchased by SWEPCO may 
be applied to satisfy the sinking fund of one or more 
of the July 1 dates. Shares redeemed through or 
applied to the sinking fund shail become authorized 
but unissued shares of undesignated preferred 
stock but may not be reissued as shares of the New 
Preferred Stock. 


The net proceeds to be derived by SWEPCO fromthe 
issue and sale of the ‘New Preferred Stock, after 
deducting expenses of issue, will be used by 
SWEPCO to pay a portion of the outstanding short- 
term borrowings incurred to finance construction 
expenditures. SWEPCO will have approximately 
$70,000,000 of short-term borrowings outstanding 
at the date of issuance of the New Preferred Stock. 
No funds generated from the New Preferred Stock 
nor any of the borrowings retired thereby will be or 
have been utilized to pay the cost of facilities which 
would not be needed to provide service to customers 
of SWEPCO if it were not part of the CSW System, nor 
will any expenditures be made by SWEPCO for the 
construction or acquisition of any facility not so 
needed prior to the time all funds covered by this 
declaration have been expended. For the purposes 
of the foregoing representation, it is assumed that 
none of the facilities construction or acquisition of 
which would be part of any proposal forming the 
subject of the proceedings in Central and South West 
Corporation, et. al. (Admin. Proc. File No. 3-4951) 
would be needed to provide service to customers of 
SWEPCO if it were not part of the CSW System. 


Estimated construction and fuel exploration and 
development expenditures of SWEPCO total 
$172,000,000 for 1980, $204,000,000 for 1981, 
and $281,000,000 for 1982, respectively. 


The fees and expenses to be incurred in connection 
with proposed transaction are approximately 
$75,000. The legal fees and expenses of counsel for 
the successful bidders of the New Preferred Stock 
are estimated at not to exceed $19,000 and $3,000, 
respectively. Such fees and expenses are to be paid 
by the successful bidders. No state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21530), and 
no hearing has been requested of or ordered by the 


Volume 20, No. 2, June 3, 1980 





Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rules 24 and 
50 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21577/May 16, 1980 


In the Matter of 


THE SOUTHERN COMPANY 
Atlanta, Georgia 


(70-6426) 


SUPPLEMENTAL ORDER AUTHORIZING ISSUANCE 
OF COMMON STOCK PURSUANT TO DIVIDEND 
REINVESTMENT AND STOCK PURCHASE PLAN 
AND RELEASING JURISDICTION 


The Southern Company (“Southern”), a registered 
holding company, has filed with this Commission a 
post-effective amendment to the declaration in this 
proceeding pursuant to Sections 6(a) and 7 of the 
Public Utility Holding Company Act of 1935 (“Act”) 
and Rule 50(a)(5) promulgated thereunder 
regarding the following proposed transactions. 


By Order dated April 22, 1980 (HCAR No. 21531), 
the Commission authorized Southern to issue and 
sell from time to time through April 30, 1982 a 
maximum of 1,500,000 shares of its authorized but 
unissued common stock, par value $5 per share 
pursuant to the Employee Savings Plan for The 
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Southern Company System. Jurisdiction was 
reserved with respect to the issuance and sale of up 
to 8,500,000 shares of Southern’s common stock 
pursuant to Southern’s Dividend Reinvestment and 
Stock Purchase Plan (“Dividend Plan”) pending 
completion of the record. The record is now 
complete with respect to the issuance and sale of 
common stock pursuant to the Dividend Plan. 


Southern proposes to issue and sell from time to 
time through April 30, 1982, up to 8,500,000 shares 
of its authorized but unissued common stock, par 
value $5 per share (“Additional Common Stock”), 
pursuant to the Dividend Plan. Such shares herein 
proposed to be issued and sold would be in addition 
to the balance of 1,958,731 shares at December 31, 
1979, remaining under the authorization granted by 
the Commission by Order dated March 2, 1979 
(HCAR No. 20941). Southern intends to apply the 
proceeds estimated not to exceed $106,250,000, 
from the sale for further equity investments in its 
operating subsidiaries as may be authorized by this 
Commission in separate filings (File No. 70-6414) 
and for other corporate purposes. 


The Additional Common stock will be offered to all 
holders of Southern’s common stock pursuant tothe 
Dividend Plan, a voluntary plan whereby 
shareholders may elect to (1) have cash dividends 
on all of their shares of Southern common stock 
automatically reinvested in shares of such common 
stock at price equal to 95% of the average (“Market 
Price Average”), of the high and low sales prices of 
Southern’s common stock, as published in The Wall 
Street Journal in its NYSE Composite Transac- 
tions, on the dividend payment date, or (2) reinvest 
less than all of their cash dividends as described 
above and, in addition, make optional cash 
payments (not less than $25 per payment nor more 
than a total of $3,000 per quarter) to invest in shares 
of Southern’s common stock at a price equal to 
100% of the Market Price Average, or (4) continue to 
receive cash dividends on all shares held and invest 
only optional cash payments. 


Cash dividends on shares credited to a participant’s 
account under the Dividend Plan will be reinvested 
in shares of Southern’s common stock at a price 
equal to 95% of the Market Price Average. No shares 
will be sold under the Dividend Plan at less than the 
par value of such shares. The First National Bank of 
Atlanta currently administers the Dividend Plan and 
purchases the shares of Southern’s common stock 
under the Dividend Plan as agent. for the 
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participants. No service charge or commission will 
be paid by participant in connection with purchases 
under the Dividend Plan. 


Participants will retain all voting rights relating to 
shares purchased under the Dividend Plan and 
credited to their accounts, and shares will be voted 
in accordance with the instructions of the 
participants to whose account they are credited. A 
participant will be able to withdraw from the 
Dividend Plan at any time upon written notice. Upon 
withdrawal, the participant will be issued without 
charge, a certificate for the number of shares 
credited to his account and will receive a cash 
payment for the value of any fractional share. 
Without withdrawing from the Dividend Plan, a 
participant will be entitled to demand and receive a 
certificate representing the full shares of common 
stock credited to his account. Southern reserves the 
right to suspend, modify (subject to Commission 
approval), or terminate the Dividend Plan at any 
time. 


No state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of the declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21478) and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as now amended, be permitted to 
become effective with respect to the proposed 
transactions: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as now amended, be, and it hereby is, 
permitted to become effective forthwith with respect 
to the proposed transaction, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


IT IS FURTHER ORDERED that the jurisdiction 
previously reserved in this proceeding be, and it 
hereby is, released. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21578/May 16, 1980 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
Pittsburgh, Pennsylvania 


(70-6438) 


ORDER AUTHORIZING HOLDING COMPANY TO ACT 
AS SURETY ON BOND OF PUBLIC-UTILITY 
SUBSIDIARY COMPANY 


Consolidated Natural Gas Company (Con- 
solidated”), a registered holding company, has filed 
a declaration with this Commission pursuant to 
Section 12(b) of the Public Utility Holding Company 
Act of 1935 (“Act”) and Rule 45 promulgated 
thereunder regarding the following proposed 
transaction. 


On January 2, 1980, Hope Natural Gas Company, a 
division of Consolidated Gas Supply Corporation 
(“Supply Corporation”), a wholly-owned subsidiary 
of Consolidated and a public utility operating within 
the State of West Virginia, filed revisions in its tariff 
calling for increased rates and charges amounting to 
approximately $10,475,340 per year for providing 
natural gas service to its customers in the State of 
West Virginia. Such increased rates were to have 
become effective for gas furnished on and after 
February 1, 1980; however, pursuant to the Public 
Service Law of West Virginia, the Public Service 
Commission of that state suspended the 
effectiveness of said rates (as revised) until May 31, 
1980. Under the Public Service Law, the Public 
Service Commission has required Supply 
Corporation to file a bond in the amount of 
$10,500,000, with satisfactory surety, for the due 
and proper payment of any refunds. Consolidated 
proposes, without fee or other consideration; to act 
as surety on the bond of Supply Corporation to save 
the cost of securing an outside corporate surety. 


Volume 20, No. 2, June 3, 1980 





The surety must be approved by the West Virginia 
Public Service Commission. No other state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21524), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration be, and it hereby is, permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21579/May 16, 1980 


In the Matter of 


ALABAMA POWER COMPANY 
600 North 18th Street 
Birmingham, Alabama 35291 


(70-6434) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Alabama Power 
Company (“Alabama”), a public-utility subsidiary 
company of The Southern Company, a registered 
holding company, has filed an application and 
amendments thereto with this Commission 
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pursuant to the Public Utility Holding Company Act 
of 1935 (“Act”), designating Section 6(b) of the Act 
and Rule 50 promulgated thereunder as applicable 
to the following proposed transaction. All interested 
persons are referred to the application, which is 
summarized below, for a complete statement of the 
proposed transaction. 


Alabama proposes to issue and sell, subject to the 
competitive bidding requirements of Rule 50 under 
the Act, up to $100,000,000 principal amount of its 
First Mortgage Bonds of anew series having aterm of 
not less than five nor more than 30 years. Alabama 
will determine and give notice to prospective bidders 
of the amount and the term of the new bonds not less 
than 24 hours prior to the time of bidding. The 
interest rate of the bonds and the price, exclusive of 
accrued interest, to be paid to Alabama, which will 
be not less than 98% nor more than 101-3/4% of the 
principal amount thereof, will be determined by 
competitive bidding. It is stated that bidding 
requirements of Rule 50 should circumstances 
develop which, in the opinion of Alabama's 
management, make such exception in the best 
interest of Alabama and its investors and 
consumers. 


The new bonds will be issued under the Indenture 
dated as of January 1, 1942, between Alabama and 
Chemical Bank, as Trustee, as heretofore 
supplemented by various indentures supplemental 
thereto and as to be further supplemented by a 
Supplemental Indenture to be dated as of June 1, 
1980. The supplemental indenture will include a 
prohibition, for a period of not more than five years, 
against refunding the bonds, directly or indirectly, 
with funds borrowed at a lower effective interest 
cost. 


Alabama intends to use the proceeds from the sale 
of the new bonds, along with other funds, principally 
in financing its construction costs, estimated for 
1980 to be $459, 165,000, and in paying outstanding 
short-term unsecured indebtedness. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$338,000, including legal fees of $38,000, 
accountants’ fee of $12,000, and charges of the 
system service company, at cost, of $7,000. It Is 
stated that the issuance and sale of the new bonds 
have been expressly authorized by the Alabama 
Public Service Commission and that no other state or 
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federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 2, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the 
request. At any time after said date, the application, 
as amended or as it may be further amended, may 
be granted as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, 
or the Commission may grant exemption from such 
rules as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
or orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21580/May 16, 1980 


In the Matter of 

CENTRAL AND SOUTH WEST CORPORATION 
2700 One Main Place 

Dallas, Texas 75250 

(70-6459) 


NOTICE OF PROPOSAL TO ISSUE AND SELL 
AUTHORIZED AND UNISSUED COMMON STOCK 


NOTICE IS HEREBY GIVEN that Central and South 
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West Corporation (“CSW”), a registered holding 
company, has filed a declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”) designating Sections 
6(a) and 7 of the Act and Rule 50 promulgated 
thereunder as applicable to the proposed 
transaction. All interested persons are referred to 
the declaration, which is summarized below, for a 
complete statement of the proposed transaction. 


CSW proposes to issue and sell, pursuant to the 
competitive bidding requirements of Rule 50 under 
the Act, 6,000,000 shares of its authorized and 
unissued common stock par value $3.50 per share 
(“additional shares”). 


The net proceeds, estimated at approximately 
$87,000,000, to be derived by CSW from the sale of 
the additional shares (after deducting expenses of 
issue), will be used to retire a like amount of short- 
term borrowings and commercial paper by CSW (see 
File No. 70-6163) which were incurred to finance in 
part capital contributions aggregating $30,000,000 
to Central Power and Light Company and 
$45,000,000 to Southwest Electric Power Company, 
each of which is a wholly owned subsidiary company 
of CSW. The capital contributions were, in each case, 
added to the respective subsidiary companies’ 
common equity and will be used to repay short-term 
debt incurred in connection with 1980 construction 
expenditures. 


CSW will issue and sell the additional shares 
whenever it feels market conditions are most 
advantageous. Based on current conditions, they 
will be issued and sold no later than August 31, 
1980. No funds generated from the additional 
shares, any of the borrowings retired thereby nor any 
of the subsidiary companies’ expenditures, will be or 
have been utilized to pay the cost of facilities which 
would not be needed to provide service to customers 
of the subsidiary companies if they were not part of 
the Central and South West System, nor will any 
expenditures be made for the construction or 
acquisition of which would be part of any proposal 
forming the subject of the proceedings in Central 
and South West Corporation, et. al. (Admin. Proc. File 
No. 3-4951) would be needed to provide services to 
customers of the subsidiary companies if they were 
not part of the Central and South West System. 


It is stated that no state commission and no federal 


commission, other than this Commission, has 
jurisdiction over the proposed transaction. Fees and 
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expenses to be incurred in connection with the 
proposed transaction will be supplied by 
amendment. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 9, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarant at the above-stated address and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the 
request. At any time after said date, the declaration, 
as filed or as it may be amended, may be permitted 
to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 
thereof or take such other actions as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, 


including the date of the hearing (if ordered and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21581/May 19, 1980 


In the Matter of 


LOWELL GAS COMPANY 
95 East Merrimack Street 
Lowell, Massachusetts 01853 


CAPE COD GAS COMPANY 
P.O. Box 1360 

Hyannis, Massachusetts 02601 
(70-6170) 


NOTICE OF POST-EFFECTIVE AMENDMENT 
RELATING TO SHORT-TERM FINANCING 


Volume 20, No. 2, June 3, 1980 


NOTICE IS HEREBY GIVEN that Lowell Gas Company 
(“Lowell”) and Cape Code Gas Company (“Cape 
Cod”), public utility subsidiaries of Colonial Gas 
Energy System (“Colonial”), a registered holding 
company, has filed with this Commission a post- 
effective amendment to the joint declaration in this 
proceeding pursuant to Sections 6 and 7 of the 
Public Utility Holding Company Act of 1935 (“Act”) 
regarding the following proposed transaction. All 
interested persons are referred to the amended 
declaration for a complete statement of the 
proposed transaction. 


On October 7, 1977, Colonial filed an application for 
exemption under Section 3(a)(1) of the Act (File No. 
31-763). Its application for exemption is pending. 
Pursuant to a Stipulation in that proceeding dated 
January 26, 1978, entered into by Colonial and the 
Division of Corporate Regulation pending the 
development of a plan of financial simplification or 
recapitalization by Colonial appropriate to the 
requirements for exemption under Section 3(a)(1), 
Colonial has registered as a public utility holding 
company under Section 5(a) of the limited purpose 
of complying with the provisions of Sections 6, 7 and 
12(b) of the Act. 


Lowell and Cape Code each have revolving lines of 
credit pursuant to separate credit agreements 
(collectively, the ‘Credit Agreements’) dated 
January 1, 1976, as amended, with Chase 
Manhattan Bank (N.A.), Union National Bank, 
Shawmut Bank of Boston, N.A., State Street Bank 
and Trust Company, and BayBank Middlesex, N.A. 
By order in this proceeding dated June 30, 1978 
(HCAR No. 20185), Lowell and Cape Code were 
authorized to extend the term of the Credit 
Agreements to June 30, 1980, and to borrow up to 
$11,800,000 for Lowell and $7,000,000 for Cape 
Code. 


The Credit Agreements were subsequently 
amended and now provide for borrowings up to the 
indicated amounts from the following banks: 


Bank 
The Chase Manhattan Bank 
(National Association) 
Union National Bank 
Shawmut Bank of Boston, N.A. 
State Street Bank and 
Trust Company 
BayBank Middlesex, N.A. 


Lowell Cape Cod 
$5,450,000 
1,050,000 
2,412,500 


$2,112,000 
1,158,000 
1,158,000 


2,312,500 
1,275,000 
$12,500,000 


744,000 
828,000 
$6,000,000 





SEC DOCKET/69 





Lowell and Cape Code have outstanding loans of 
$7,250,000 and $6,000,000, respectively, 
evidenced by notes maturing June 30, 1980. 


Lowell and Cape Cod are seeking authorization to 
extend their respective Credit Agreements for one 
year. The extended Credit Agreements will terminate 
June 30, 1981 


Lowell and Cape Cod’s cost of borrowings under the 
Credit Agreements is: (a) 1/2 of a percent per 
annum of the unborrowed funds plus (b) 3/4 
percent above the Chase Manhattan Bank’s prime 
rate from time to time. Lowell and Cape Cod, have 
informally agreed with the banks to either (1) 
maintain compensating balances of 10% of the 
banks’ total commitment and additional 
compensating balances of 10% of the amount of any 
loans outstanding or (2) pay a fee equal to the prime 
rate plus 3/4 of apercent times the amount by which 
the average bank balances are less than 10% of the 
banks’ total commitment plus 10% of the amount of 
any loans outstanding. If the full amount were 
borrowed from the banks and the required 
compensating balances were not maintained, the 
effective interest cost would be 17.1%, based ona 
prime commercial rate of 14.5%. 


It is stated that no state commission and no federal 
commission, other than this Commission has 
jurisdiction over the proposed transaction. The fees 
and expenses incurred or to be incurred in 
connection with the proposed transaction will be 
filed by amendment. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 12, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
post-effective amendment to the declaration which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
declarant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At 
any time after said date, the declaration, as now 
amended or as it may be further amended, may be 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
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under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21582/May 20, 1980 


In the Matter of 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


(70-6350) 


SUPPLEMENTAL ORDER AUTHORIZING SALE OF 
INTEREST IN ELECTRIC GENERATING FACILITY 


Georgia Power Company (‘Georgia’), an electric 
utility subsidiary of The Southern Company, a 
registered holding company, has filed a declaration 
and amendments thereto with this Commission 
pursuant to Section 12(d) of-the Public Utility 
Holding Company Act of 1935 (‘Act’) and Rule 44 
promulgated thereunder regarding the proposed 
transaction. 


By an order dated April 28, 1980 in this matter 
(HCAR No. 21539) Georgia was authorized to sell a 
portion of its interest in an electric generating 
facility. That order incorrectly described the 
proposed transaction. The following description of 
the proposed transaction supersedes that contained 
in the order of April 28, 1980. 


Georgia is currently the owner of an 83.5% undivided 
ownership interest in two 810 MW nominally rated 
coal-fired generating units currently under 
construction in Monroe County, Georgia to be known 
as the Robert W. Scherer Units Numbers One and 
Two (collectively, the “Units’”) and in certain 
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property and facilities to be used in common by, orin 
connection with, the Units and two other generating 
units currently planned to be constructed at the 
Plant Scherer Site (“Common Facilities”). Georgia 
owns such interest in the Units and the Common 
Facilities as a tenant in common with the Municipal 
Electric Authority of Georgia (“MEAG”) and the City 
of Dalton, Georgia (“Dalton”), which own 15.1% and 
1.4% undivided ownership interests, respectively, in 
the Units and the Common Facilities. 


Georgia proposes to sell to Oglethorpe Power 
Corporation, an electric membership corporation 
organized and existing under the laws of the State of 
Georgia (“OPC”), a 60% undivided ownership 
interest in the Units and the Common Facilities, 
pursuant to a proposed Purchase and Ownership 
Participation Agreement among Georgia, OPC, 
MEAG and Dalton (“Ownership Agreement”). As a 
result of such sale, Georgia, OPC, MEAG and Dalton 
will own 23.5%, 60%, 15.1% and 1.4% undivided 
ownership interests, respectively, as tenants in 
common in the Units and the Common Facilities. 
Georgia will obtain a release of such undivided 
ownership interests in the Units and the Common 
Facilities to be sold to OPC from the lien of Georgia’s 
First Mortgage Indenture. 


At the closing, in consideration for the sale of said 
property, OPC is to pay to Georgia an amount equal 
to 60% of the cost incurred in the construction ofthe 
Units and the Common Facilities prior to the closing 
plus an amount in respect of Georgia’s cost of long- 
term borrowings incurred to finance such 
construction and Georgia’s cost of short-term 
borrowings incurred after February 1, 1980 to 
finance such construction. Assuming the closing of 
such sale were to take place on April 30, 1980 
Georgia will receive approximately $342,000,000 
from OPC. Georgia expects to apply the proceeds of 
such sales towards the cost of its construction 
program and the repayment of short-term 
borrowings incurred to finance such construction 
program. 


After the closing, Georgia is to complete the 
construction of the Units and the Common Facilities 
on its own behalf and as agent for OPC and the other 
co-owners, and Georgia, OPC, MEAG and Dalton are 
to make monthly payments in advance into a 
separate construction account in respect of 23.5%, 
60%, 15.1% and 1.4%, respectively, of all additional 


costs to be incurred in the construction and 
completion of the Units and the Common Facilities. 
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The Ownership Agreement will provide for interest to 
be paid on any overdue payments, as well as certain 
other remedies in the event of a prolonged default by 
any of the co-owners in the payment of amounts due 
from it. The Ownership Agreement will supersede 
similar separate agreements Georgia currently has 
with MEAG and Dalton concerning the Units and 
Common Facilities. 


Georgia will enter into a separate Operating 
Agreement with OPC, MEAG and Dalton (“Operating 
Agreement”) providing for the sole operation and 
maintenance of the Units and the Common Facilities 
by Georgia and for payment by Georgia, OPC, MEAG 
and Dalton of that portion of all costs of operation 
and maintenance of the Units and the Common 
Facilities equal to their respective entitlements to 
the energy from each of the Units. The Operating 
Agreement will terminate with respect to each of the 
Units on the fortieth anniversary of the 
commencement of commercial operation of such 
Unit. The Operating Agreement will supersede 
similar separate agreements Georgia currently has 
with MEAG and Dalton concerning the operation of 
the Units and the Common Facilities. 


The Operating Agreement will require Georgia to 
purchase from OPC declining percentages 
(beginning with 100% and declining to 10%) of 
OPC’s capacity and energy from each of the Units 
during the first ten years of its commercial 
operation, at a cost which is a function of OPC’s and 
Georgia’s carrying costs and the operating costs 
attributable to each Unit. Such purchases from OPC 
must be made regardless of the availability of 
capacity and energy from the Units and Georgia’s 
requirements for such capacity and energy. 


The fees, commissions and expenses to be incurred 
by Georgia in connection with the proposed 
transaction are estimated at $123,500, including 
legal fees of $120,000. Georgia will file with the 
Department of Justice and the Federal Trade 
Commission a pre-merger notification in connection 
with the proposed sale. It is stated that no other state 
or federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21254), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
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standards of the Act and rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, aS amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21583/May 20, 1980 


In the Matter of 


THE HARTFORD ELECTRIC LIGHT COMPANY 
Selden Street 
Berlin, Connecticut 06037 


(70-6462) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
PREFERRED STOCK AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that The Hartford Electric 
Light Company (“HELCO”), an electric and gas 
subsidiary of Northeast Utilities, a registered holding 
company, has filed an application and an 
amendment thereto with this Commission pursuant 
to the Public Utility Holding Company Act of 1935 
(“Act”), designating Section 6(b) of the Act and Rule 
50 promulgated thereunder as applicable to the 
proposed transaction. All interested persons are 
referred to the application, which is summarized 


below, for a complete statement of the proposed 
transaction. 


HELCO proposes to issue and sell from the best price 


obtainable, subject to the competitive bidding 
requirements of Rule 50, 500,000 shares of its 
Preferred Stock, 1980 Series, with a par value of $50 
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per share. The dividend rate of the Preferred Stock, 
1980 Series (which shall be a multiple of 0.08%) and 
the price to be paid to HELCO (which shall not be less 
than $50 nor more than $51.375 per share) will be 
determined by the competitive bidding. HELCO will 
publicly invite written proposals for the purchase of 
the Preferred Stock, 1980 Series, at least six days 
prior to entering into any contract or agreement for 
the sale of such stock. 


The special terms of the Preferred Stock, 1980 
Series, will be established by a resolution of the 
company’s Board of Directors amending HELCO’s 
Certificate of Incorporation to reflect the provisions 
of such preferred stock. The terms shall include a 
provision that none of the Preferred Stock, 1980 
Series, shall be redeemed prior to July 1, 1985, if 
such redemption is for the purpose of or in 
anticipation of refunding such preferred stock 
through the use, directly or indirectly, of funds 
borrowed by the company or of the proceeds of the 
issue by the company of shares of any stock ranking 
prior to or on a parity with the Preferred Stock, 1980 
Series, as to dividends or assets, if such borrowed 
funds or such shares have an effective interest cost 
or effective dividend cost to the company, as the 
case may be, of less than the effective dividend cost 
to the company of the Preferred Stock, 1980 Series. 
The Preferred Stock, 1980 Series, will also be 
entitled to the benefit of a cumulative sinking fund 
requiring the company, to the extent any funds of the 
company are legally available therefor, to redeem or 
purchase on July 1 in each year commencing July 1, 
1986, 20,000 shares of such preferred stock. The 
company has the noncumulative option to purchase 
or redeem for said sinking fund up to an additional 
20,000 shares of the preferred stock in any such 
year. The Preferred Stock, 1980 Series, will be 
redeemable for the sinking fund at $50 per share, 
plus accrued dividends to the date of redemption. 


The net proceeds from the sale of the Preferred 
Stock, 1980 Series, will be used to repay a portion of 
HELCO’s short-term borrowings, estimated to total 
$44,000,000 at the time of such sale. Such short- 
term borrowings were applied to finance the 
company’s construction program. As of March 31, 
1980, HELCO’s 1980-1981 construction program 
expenditures, including allowance for funds used 
during construction and nuclear fuel, were expected 
to total about $152,200,000 ($66,300,000 in 1980 
and $85,900,000 in 1981) of which $16,000,000 
had been expended as of that date. 
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The fees and expenses paid or to be incurred in 
connection with the proposed transaction are to be 
filed by amendment. It is stated that the Connecticut 
Division of Public Utility Control has jurisdiction over 
the issue of the new preferred stock by HELCO. No 
other state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 16, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicant at the above-stated address, and 
proof of service (by affidavit or, in the case of an 
attorney at law, by certificate) should be filed with 
the request. At any time after said date, che 
application, as amended or as it may be further 
amended, may be granted as provided in Rule 23 of 
the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices or orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21584/May 21, 1980 


In the Matter of 


SYSTEM FUELS, INC. 
New Orleans, Louisiana 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 
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LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


MISSISSIPPI POWER & LIGHT COMPANY 
Jackson, Mississippi 


NEW ORLEANS PUBLIC SERVICE INC. 
New Orleans, Louisiana 


(70-6428) 


ORDER AUTHORIZING FINANCING RELATED TO 
THE PURCHASE OF FUEL BY A NONUTILITY 
SUBSIDIARY FOR USE BY OPERATING COMPANIES 


Arkansas Power & Light Company, Louisiana Power 
& Light Company, Mississippi Power & Light 
Company, and New Orleans Public Service Inc. 
(collectively, the “Operating Companies”), all public 
utility subsidiary companies of Middle South 
Utilities, Inc. (‘Middle South”), a registered holding 
company, together with System Fuels, Inc. (“SFI”), a 
jointly owned nonutility subsidiary company of the 
Operating Companies, have filed a declaration and 
amendments thereto in this proceeding pursuant to 
Sections 6(a), 7, 12(b) and 12(f) of the Public Utility 
Holding Company Act of 1935 (“Act’’) and Rules 45 
and 50(a)(5) promulgated thereunder as applicable 
to the following proposed transactions. 


The Operating Companies and Arkansas-Missouri 
Power Company (“Ark-Mo”) obtain their fuel oil 
requirements from SFI pursuant to the terms of the 
Liquid Fuel Purchase Contract, as amended, among 
them. Pursuant to Commission authorization in File 
Nos. 70-5259, 70-5415 and 70-6055, SFI has 
financed its acquisition of fuel oil for resale to the 
Operating Companies and Ark-Mo by the sale of up 
to $75,000,000 of its notes to Hibernia National 
Bank in New Orleans (“Hibernia”) and up to 
$40,000,000 of its notes to Citibank, N.A. 
(“Citibank”) under amended loan agreements, and 
through the execution and delivery by SFI and the 
acceptance by Citibank of SFl’s drafts in amounts up 
to $50,000,000 pursuant to an acceptance facility 
line of credit agreement, as amended, with Citibank. 


To assure the availability of an adequate supply of 
fuel oil through May 31, 1981 to the Operating 
Companies and Ark-Mo, SFI presently estimates that 
it will be necessary to maintain oil inventory of 
approximately 4.9 million bbls., valued at as much 
as $133 million. In oreer to consolidate its financing 
of its fuel oil inventory, to lower the costs of such 
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financing and to meet its commitment (set forth in 
File No. 70-6097) to endeavor to obtain funds for its 
corporate purposes from external sources under 
advantageous arrangements in lieu of borrowing 
from the Operating Companies, SFI proposes to 
enter into a loan agreement (“Loan Agreement”) 
with a nonaffiliated company (“Finance Company”) 
to be created for that purpose. 


Finance Company will, upon request, make loans to 
SFI in amounts not to exceed $100,000,000 at any 
one time outstanding out of the proceeds of 
commercial paper notes (“Notes”) issued and sold 
by Finance Company and revolving credit loans 
(“Bank Borrowings”) obtained by Finance Company 
under a credit agreement (‘Credit Agreement’) with 
Bank of America National Trust and Savings 
Association (“Bank”). The aggregate amount of 
Finance Company’s Notes and Bank Borrowings at 
any time outstanding may not exceed 
$100,000,000. All loans to SFI wiil be from the 
proceeds of Notes (“A Loans”), unless Finance 
Company is advised by its commercial paper dealer, 
The First Boston Corporation (“Dealer”), to seek a 
financing alternative to the sale of Notes, or Notes 
may no longer be issued under the Credit Agreement 
for regulatory reasons. Upon the occurrence of these 
events, Finance Company will make loans from the 
proceeds of Bank Borrowings (‘B Loans”) to SFI. If 
no funds are available to pay a maturing note and as 
a result a drawing under the Letter of Credit 
described below is made and is not reimbursed on 
the date when made, the A Loan with respect to such 
note automatically becomes a B Loan. 


A Loans will be evidenced by a Master A Note and will 
bear the same discount and maturities as the Notes 
from which they are derived. Finance Company will 
issue its Notes to Dealer and the Notes will be sold at 
a discount not in excess of the discount rate per 
annum prevailing at the date of issuance for 
commercial paper of comparable quality and like 
maturity. Notes will be unsecured with varying 
maturities not to exceed 270 days. The Notes will not 
be prepayable prior to maturity and will be payable at 
maturity at the Office of Irving Trust Company 
(“Depositary”), as issuing and paying agent under a 
Depository Agreement. Bank will issue an 
irrevocable Letter of Credit to Depositary pursuant to 
the Credit Agreement as a standby source of funds 
for the repayment of the Notes in the event they are 
not repaid by Finance Company at maturity. It is 
anticipated that the Notes will be held by the buyers 
to maturity. Dealer may, if desired by a buyer, 
repurchase the Notes for resale to others. 
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B Loans will be evidenced by a Master B Note and 
will bear the same interest rate and have the same 
maturity as the Bank Borrowings from which they 
are derived. Bank Borrowings will bear interest from 
the date thereof on the unpaid principal amount 
thereof at an interest rate per annum equal to 3/8% 
plus 107% of the Base Rate. The Base Rate is the 
greater of (a) Bank’s prime rate determined on a 
daily basis, for 90-day commercial loans to its 
largest most credit-worthy commercial borrowers or 
(b) the latest 3-week moving average interest rate 
payable on 90-day secoridary certificates of deposit 
as published weekly by the Board of Governors of the 
Federal Reserve System plus actual costs of reserves 
to Bank. Bank borrowings will be due and payable on 
May 31, 1981 or one year from the date of closing, 
whichever is earlier (“Credit Expiration Date”). The 
Credit Expiration Date may be extended for one-year 
periods. Bank borrowings not paid when due or 
arising after the Credit Expiration Date will bear 
interest at 3/8% plus 120% of the Base Rate. 


The effective cost to SFI based upon the interest 
rates for commercial paper of comparable quality 
and like maturity together with all fees to be paid by 
SFI to Finance Company to secure A Loans and B 
Loans would be approximately 18.576%. The 
composite effective cost of borrowing pursuant to 
the two arrangements with Citibank is approximately 
20.305%. 


Upon consummation of the arrangements with 
Finance Company, SFI may terminate either or both 
of its arrangements with Citibank. Upon five days 
written notice, Finance Company may terminate the 
Credit Agreement and SFI may terminate the Loan 
Agreement. SFI may prepay ail loans in whole or in 
part without penalty or premium. 


SFI will maintain an account (“SFI Account”) with 
Irving Trust Company, among other things, for 
receipt of loans from Finance Company. Funds inthe 
SFI Account may be used (1) to retire a portion of 
SFl’s indebtedness to Hibernia and all or a portion of 


its indebtedness to Citibank, (2) to finance 
acquisition and storage of fuel oil, (3) to pay 
maturing debt and other obligations under the Loan 
Agreement, and (4) to make temporary investments 
pending use of funds for aforesaid purposes. 


Pursuant to the terms of the Loan Agreement and as 
security for the performance by SFI of its obligations 
to Finance Company thereunder, SFI will enter intoa 
Security Agreement with Finance Company 
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(“Security Agreement”) whereby it will grant Finance 
Company a security interest in SFI’s fuel oil inventory 
in storage at specified locations in the States of 
Arkansas and Mississippi, together with the 
proceeds thereof, and in SFl’s accounts receivable 
arising out of the sale of such fuel oil inventory and 
fuel oil inventory in storage at specified locations in 
the State of Louisiana. SFI will enter into an Act of 
Collateral Chattel Mortgage (‘“Chattel Mortgage”) 
and execute and deliver in pledge to Finance 
Company a demand Louisiana Collateral Mortgage 
Note (“Louisiana Note”) in the principal amount of 
$125,000,000 pursuant to a Pledge Agreement 
(“Pledge Agreement”) in order to grant Finance 
Company a security interest in SFl’s fuel oil inventory 
in storage at specified locations in the State of 
Louisiana. SFI will also enter into a Statement of 
Assignment of Accounts Receivable (“Assignment 
of Accounts Receivable”) in furtherance of the grant 
of the security interest in the accounts receivable. 
SFI will be required to prepay A Loans or B Loans if 
the value of the tuel oil inventory and accounts 
receivable arising out of sales of the fuel oil inventory 
under the Purchase Contract fails to exceed the 
aggregate outstanding principal amounts of ALoans 
and B Loans. It is also contemplated that Finance 
Company will be granted a security interest in all 
funds on deposit in the SFI Account and that 
payments under the Purchase Contract among 
Operating Companies, Ark-Mo and SFI will be paid 
into the SFI Account. 


To secure the obligations of Finance Company to 
Bank under the Credit Agreement and _ its 
performance of and compliance with the terms of 
the Credit Agreement, Finance Company will enter 
into an Assignment and Pledge Agreement 
(“Assignment Agreement’) with Bank whereby 
Finance Company will irrevocably assign, transfer 
and set over to Bank (a) all rights in accounts in 
which Finance Company has an interest under the 
Loan Agreement, including the SFI Account and all 
other amounts which Finance Company may be 
entitled to receive pursuant to the Loan Agreement; 
(b) all amounts payable by SFI to Finance Company 
pursuant to the Security Agreement; and (c) all 
rights, claims, powers, privileges and remedies of 
Finance Company consequent on any failure on the 
part of SFI to perform or comply with any term of the 
Loan Agreement, the A Note or B Note and the 
Security Agreement. Finance Company will also 
pledge and grant a security interest to the Bank in 
the A Note, the B Note and the Louisiana Note. 
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SFI will execute an Acknowledgement of Assignment 
(“Acknowledgement of Assignment”) to Bank and 
Finance Company which provides that SFI will pay, 
or cause to be paid, all amounts assigned pursuant 
to the Assignment Agreement and all amounts 
payable on the A Note and the B Note directly to the 
SFI Account so long as no event of default under the 
Credit Agreement has occurred and is continuing. If 
such an event of default has occurred and is 
continuing, all such amounts and amounts payable 
on the Louisiana Note will be paid, or caused to be 
paid, by SFI, into a General Account maintained by 
Finance Company with Depositary. Under the 
Acknowledgement of Assignment, SFI! will agree to 
indemnify Bank under certain circumstances. 


SFI will enter into an Assignment Agreement with 
Finance Company (‘‘Finance Company 
Assignment”) which provides for the irrevocable 
assignment by Finance Company to SFI of all rights, 
claims, powers, privileges and remedies of Finance 
Company under the Credit Agreement, consequent 
on any failure by Bank to perform or comply with any 
term of the Credit Agreement. 


As an inducement to Finance Company to enter into 
the Loan Agreement with SFI, each of the Operating 
Companies proposes to join with SFI as a party tothe 
Loan Agreement and to severally covenant and 
agree for the benefit of Finance Company and Bank 
that, (a) the aggregate amounts of the Operating 
Companies’ investments, as defined in the Loan 
Agreement (“Investments”), in SFI will at all times 
during the term of the Loan Agreement be equal to at 
least 35% of the.sum of investments and other 
indebtedness for borrowed money of SF! maturing 
after one year, and (b) it will not (i) create, incur, 
assume or suffer to exist any indebtedness, as 
defined in the Loan Agreement (‘Indebtedness’), of 
SFI to such Operating Company which, by its terms, 
matures or is required to be prepaid or repaid, in 
whole or in part, on or before 75 days after the Loan 
Agreement Credit Expiration Date, (ii) accelerate or 
permit the acceleration of any Indebtedness of SFI to 
such Operating Company during the term of the 
Loan Agreement and (iii) during the term of the Loan 
Agreement request or permit the prepayment of any 
indebtedness of SFI to such Operating Company if 
an event of default under the Loan Agreement, or 
other event which with lapse of time or notice or both 
would become such an event of default, has 
occurred and is continuing, or if the prepayment of 
such Indebtedness would result in such an event of 
default or other event. SFI may at any time prepay 
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any Indebtedness to any Operating Company, 
provided no such event of default or other event has 
occurred and is then continuing, and provided 
further that the prepayment of such Indebtedness 
would not thereby create such an event of default or 
other event. Each of the Operating Companies will 
also severally covenant and agree (in proportion to 
its percentage ownership of SFl common stock on 
the date of the Loan Agreement) that it will take any 
and all action necessary to keep SFI in a sound 
financial condition and to place SFI in a position to 
discharge, and to cause SFI to discharge, its 
obligations under the Loan Agreement, the A Note, 
the B Note, the Depositary Agreement, the Security 
Agreement and the Acknowledgement of 
Assignment. 


Concurrently with the execution and delivery of the 
Loan Agreement and the Credit Agreement, the 
parties to the transaction including SFl, the 
Operating Companies, Ark-Mo, Bank, Depositary 
and Dealer, will enter into a Bankruptcy No Petition 
Agreement, in which the parties will agree that none 
of them will institute any Federal or State 
bankruptcy, reorganization, liquidation or similar 
proceeding against Finance Company or joininor be 
a party to any such proceeding for aspecified period 
of time after the date on which all Notes have been 
paid in full. 


The companies request exemption from the 
competitive bidding requirements of Rule 50(b) 
pursuant to paragraph (a)(5) thereof with respect to 
the execution and delivery by SFI of its notes. The 
companies propose to file the requisite certificates 
of notification under Rule 24 covering the proposed 
transactions on a quarterly basis. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated not to 
exceed $65,000, including charges for services, at 
cost, of Middle South Services, Inc. estimated at 
$13,000 and legal fees incurred by SFI estimated not 
to exceed $50,000. It is stated that no state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. Arkansas Power and Light Company 
has filed pertinent information relating to its 
participation with the Arkansas Public Service 
Commission 


Due notice of the filing of said declaration has been 


given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21540), and 
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no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration be, and it hereby is, permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21585/May 21, 1980 


In the Matter of 


NATIONAL FUEL GAS COMPANY 
30 Rockefeller Plaza 
New York, New York 10020 


(70-6440) 


ORDER AUTHORIZING THE SUBMISSION OF A 
PROPOSAL TO PREFERRED SHAREHOLDERS 
RELATING TO ISSUANCE OR ASSUMPTION OF 
UNSECURED DEBT FOR A FIVE YEAR PERIOD IN 
EXCESS OF PRESENT CHARTER LIMITATIONS 


NOTICE IS HEREBY GIVEN that National Fuel Gas 
Company (‘National’), a registered holding 
company, has filed a declaration and an amendment 
thereto with this Commission pursuant to Sections 
6(a), 7 and 12(e) of the Public Utility Holding 
Company Act of 1985 (“Act”) and Rule 62 
promulgated thereunder regarding the following 
proposed transactions. 


National proposes to submit to the holders of its 


preferred stock at a special meeting of such holders 
to be held May 29, 1980, a proposal to authorize 
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National and its subsidiaries, for a five year period, to 
issue Or assume unsecured debt having maturities 
of less than ten years in excess of the present 
limitation thereon contained in National’s Restated 
Certificate of Incorporation (“Certificate”). 


The pertinent restrictions in National's Certificate 
provide that, except with the consent of the holders 
of a majority of the preferred stock then outstanding, 
National will not issue or assume, nor permit any 
subsidiary to issue or assume, any unsecured debt, 
if, after giving effect to such issue or assumption, (a) 
unsecured debt of National and its subsidiaries would 
exceed 20% of the aggregate of all existing secured 
debt (including debentures) and the capital stock, 
premiums thereon, and surplus of National and its 
subsidiaries consolidated or (b) unsecured debt of 
National and its subsidiaries having maturities of 
less than ten years would exceed 10% of such 
amount. National proposes to request authority from 
the holders of its preferred stock to remove the 10% 
limitation for a five year period. National would 
remain subject to the 20% limitation. 


The continued application of the 10% limitation 
during the next few years may inhibit the continued 
orderly financing of the Company’s construction and 
exploration and development programs. 
Expenditures for these programs for the years 1978 
and 1979 amounted to $46,630,000 and 
$51,400,000, respectively. The 1980 programs 
contemplate expenditures of approximately 
$93,000,000. It is expected that the level of 
expenditures in subsequent years will also be in 
excess of the 1979 level. The Company expects to 
raise most of the funds required to finance its 
construction and exploration and development 
programs through the sale of additional debentures 
and preferred stock, withthe balance being provided 
from internal sources. Interim financing and 
working capital will be provided through short-term 
borrowings. 


The principal effect of the 10% limitation on 
National’s financing program is on the timing and 
nature of long-term financing. With the limitation in 
effect National would normally be forced to refund 
its short-term borrowings with additional debentures 
or preferred stock each time that the amount of 
these borrowings approaches 10% of the Company's 
capitalization. Adoption of the proposal would 
eliminate the 10% limitation on. short-term 
borrowings for a five year period. 
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Adoption of the proposal requires the affirmative 
vote of a majority of the total number of outstanding 
shares of preferred stock voting as a class. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$27,000. It is stated that no state commission and no 
federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21515), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
aeclaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11173/May 19, 1980 


In the Matter of 


BENEFICIAL NATIONAL LIFE INSURANCE 
COMPANY 


AND 
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THE DREYFUS RAINBOW ANNUITY VARIABLE 
ACCOUNT A 

Two Park Avenue 

New York, New York 10016 


AND 


DREYFUS LIQUID ASSETS, INC. 
DREYFUS A BONDS PLUS, INC. 
767 Fifth Avenue 

New York, New York 10022 


(812-4532) 


ORDER PURSUANT TO SECTION 11 OF THE ACT 
APPROVING CERTAIN OFFERS OF EXCHANGE AND 
PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTIONS FROM SECTIONS 
26(a)(2)(C) AND 27(c)(2) OF THE ACT 


Beneficial National Life Insurance Company 
(“Beneficial”), a stock life insurance company 
organized under the laws of the State of New York, 
the Dreyfus Rainbow Annuity Variable Account A 
(the “Separate Account”), a separate account of 
Beneficial’s registered under the Investment 
Company Act of 1940 (the “Act’) as a unit 
investment trust, Dreyfus Liquid Assets, Inc., and 


Dreyfus A Bonds Plus tnc., diversified, open-end 
management companies registered under the Act 
(hereinafter Beneficial, the Separate Account and 


the Funds are collectively referred to as 
“Applicants’) filed an application on September 6, 
1979, and amendments thereto on November 13, 
November 26, and December 7, 1979, and March 3 
and March 21, 1980 pursuant to Section 11 of the 
Act for an order approving certain offers of 
exchange, and pursuant to Section 6(c) of the Act for 
an order of exemption from Sections 26(a)(2)(C) 
and 27(c)(2) of the Act to the extent necessary to 
permit the Separate Account indirectly to bear 
distribution expenses through potential profits 
derived from a mortality risk asset charge and to 
permit the custodian of the trust assets to make 
certain payments to the insurance company. 


On March 25, 1980 a notice was issued (Investment 
Company Act Release No. 11101) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 
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The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 11 of the Act, 
that the proposed exchange offer be, and hereby is, 
approved, and pursuant to Section 6(c) of the Act, 
that the requested exemptions from Sections 
26(a)(2)(C) and 27(c)(2) of the Act be, and hereby 
are, granted, effective forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11174/May 19, 1980 


In the Matter of 


CONTRARION OPTION FUND, INC. 
12955 Biscayne Blvd. #406 
North Miami, Florida 33181 


(811-2883) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Contrarion Option 
Fund, Inc. (‘Applicant’), registered under the 
Investment Company Act of 1940 (“Act”) as an 
open-end, diversified management investment 
company, filed an application on March 31, 1980, 
pursuant to Section 8(f) of the Act, for an order of the 
Commission declaring that Applicant has ceased to 
be an investment company as defined in the Act. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein which are 
summarized below. 


Applicant is incorporated under the laws of the State 
of Maryland. It registered under the Act on 
November 30, 1978, and on the same date it filed a 
registration statement under the Securities Act of 
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1933 (“1933 Act”) covering 50,000 shares of 
common stock. Such registration statement under 
the 1933 Act has not become effective nor has any 
public offering commenced. Thus, Applicant has no 
assets, outstanding securities or shareholders. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, on its own motion or 
upon application, finds that a registered investment 
company has ceased to be an investment company, 
it shall so declare by order, and upon the 
effectiveness of such order the registration of such 
company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 13, 1980 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant(s) at the address(es) stated above. 
Proof of such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11175/May 19, 1980 


In the Matter of 
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ENERGY FUND INCORPORATED 
GUARDIAN MUTUAL FUND, INC. 
THE PARTNERS FUND, INC. 


and 


NEUBERGER & BERMAN 
522 Fifth Avenue 
New York, New York 10036 


(812-4154) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 17(b) OF THE ACT FOR AN ORDER 
EXEMPTING PROPOSED TRANSACTIONS FROM 
SECTION 17(a) OF THE ACT, PURSUANT TO 
SECTION 17(d) OF THE ACT AND RULE 17d-1 
THEREUNDER FOR AN ORDER PERMITTING JOINT 
TRANSACTIONS AND PURSUANT TO SECTION 6(c) 
OF THE ACT FOR AN ORDER GRANTING 
EXEMPTION FROM SECTION 18(f)(1) OF THE ACT 


NOTICE IS HEREBY GIVEN that Energy Fund 
Incorporated (“Energy Fund’), Guardian Mutual 
Fund, Inc. (“Guardian Fund’), and The Partners 
Fund, Inc. (“Partners Fund”) (collectively “Funds’”), 
each registered under the Investment Company Act 
of 1940 (‘Act’) as a diversified, open-end, 
management investment company, and Neuberger 
and Berman (“N&B’”), which serves as sub-adviser 
and principal broker for each of the Funds (the 
Funds and N&B are hereinafter referred to 
collectively as “Applicants”), filed an application on 
July 11, 1977, and amendments thereto on 
December 22, 1978, June 27, 1979, and November 
21, 1979, for an order pursuant to Section 17(b) of 
the Act, exempting from the provisions of Section 
17(a) of the Act proposed portfolio securities loans 
by the Funds to N&B, for an order pursuant to 
Section 17(d) of the Act and Rule 17d-1 thereunder, 
permitting the Funds and N&B to enter into a joint 
arrangement with respect to certain portfolio 
securities loans, and for an order pursuant to Section 
6(c) of the Act, exempting the Funds’ portfolio 
securities loans from the provisions of Section 18(f) 
of the Act to the extent that such loans might be 
deemed to result in the creation of a “senior 
security.” All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations contained therein 
which are summarized below. 


Applicants state that 
partnership registered 


N&B is a_ broker-dealer 
under the Securities 
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Exchange Act of 1934, and is a member of the 
National Association of Securities Dealers, Inc., as 
well as a member firm of the New York Stock 
Exchange and other principal exchanges. 
Applicants further state that N&B and its partners 
directly or indirectly own all of the stock of 
Neuberger and Berman Management Incorporated 
(“Management”), the investment adviser to each of 
the Funds. 


The application states that on January 18, 1977, 
January 25, 1977 and November 1, 1977, 
respectively, the stockholders of Energy Fund, 
Guardian Fund and Partners Fund approved the 
making of portfolio securities loans by the Funds 
under the following conditions: (1) at the time of the 
loan, the Fund will receive from the borrower 
collateral, consisting of cash or securities issued or 
guaranteed by the United States Government or its 
agencies, or any combination thereof, at least equal 
to 100% of the market value of the securities loaned; 
(2) the borrower must agree to add to the collateral to 
cover increases in the market value of loaned 
securities; (3) the borrower must agree (a) that the 
Fund is to receive all dividends, interest or other 
distributions on loaned securities and (b) to pay the 
Fund a reasonable return on such loan either in the 
form of a loan fee or premium which gives proper 
weight to prevailing interest rates or from the 
retention by the Fund of part or all of the earnings 
and profits realized by the Fund from the investment 
of the cash collateral; (4) the Fund will not be 
required to pay any fees in connection with a loan, 
except (a) reasonable fees to a custodian, and (b) 
fees to a loan broker (other than N&B) provided: (i) 
the broker has disclosed to the Fund that it is 
possible to loan portfolio securities without incurring 
such fees, (ii) the Fund’s Board of Directors, or either 
a committee thereof or an investment officer of the 
Fund, acting within the general guidelines 
established by the Fund’s Board of Directors, has 
determined that such fee is reasonable and is based 
solely on the services rendered by such loan broker 
and (ili) if under the terms of a specific loan 
transaction there is to be a Collateral Fee (discussed 
below), such fee will be determined by a formula 
described below for transactions in which N&B is 
involved, or the Fund’s Board of Directors, or either a 
committee thereof or an investment officer of the 
Fund, acting within general guidelines established 
by the Fund's Board of Directors, shall separately 
consider (before making such a payment.to comply 
with the terms governing the transaction) the 
reasonableness of any such payment and the 
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reasonableness of the return to the Fund after giving 
effect to such a payment; (5) in the event the 
management of a Fund has knowledge that a 
material event will occur affecting an investment on 
loan and in respect of which the holder of such 
investment will be entitled to vote or consent, the 
Fund will call the loan in time to vote or consent or 
will otherwise obtain rights to vote or consent; (6) a 
Fund will not make a portfolio securities loan when, 
immediately thereafter and as a result of the loan, 
portfolio securities with a market value of 10% or 
more of the Fund’s total net assets would be subject 
to such loans; and (7) the Fund will make 
appropriate disclosure regarding portfolio securities 
loans in any prospectus it may be required to provide 
under the Securities Act of 1933, and effect such 
loan only in accordance with the policies set forth in 
the proxy statement utilized in connection with the 
annual meeting of shareholders, unless otherwise 
authorized by vote of the shareholders. 


Applicants represent that in making such portfolio 
securities loans, the Funds seek to realize additional 
income by lending a portion of the securities in their 
portfolios to brokerage firms and_ financial 
institutions which may wish to borrow securities to 
complete transactions for which they have 
contracted. According to the application, brokerage 
firms and financial institutions, which from time to 
time may wish to borrow securities, will normally 
prefer to borrow securities from other brokerage 
firms and, therefore, the supply of securities 
available from institutions generally exceeds the 
borrowing demand from brokerage firms. The 
application states that institutions desiring to make 
portfolio securities loans generally apprise those 
brokerage firms to which they are willing to make 
such loans of the securities in their portfolio 
available for loan and the amount which they are 
willing to pay a borrower of securities (“Collateral 
Fees”) out of the interest that the institution expects 
to earn on the cash collateral put up by the borrower 
for the portfolio securities loan. Applicants state 
that, as a general rule, it is not possible for 
institutions to obtain competitive bids from 
brokerage firms as to the Collateral Fees for their 
borrowings. Therefore, loans by an institution will 
normally be on the terms posted by the institution 
which attempts to set a posted rate which will 
maximize its income from portfolio securities loans. 


The application states that a brokerage firm that 
wishes to borrow securities will often use the 
services of another brokerage firm which acts as a 
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finder rather than contact the lender directly, and 
that the finder may sometimes assume a principal 
function, borrowing from a lending institution and 
relending to the borrowing brokerage firm. 
According to the application, (i) if the finder acts as 
agent, it will receive compensation from the 
borrowing broker out of the Collateral Fee received 
by the borrowing broker, and (ii) if the finder acts as 
principal in performing its function as a finder, it will 
receive a markup by paying the borrowing broker a 
lower Collateral Fee than it receives from the lending 
institution. Applicants state that whether the finder 
acts as a principal or as an agent, the net interest 
income retained by the lender would be unaffected. 


Sections 17(a), and 17(d); Rule 17d-1 


Section 17(a) of the Act provides, in pertinent part, 
that it shall be unalwful for any affiliated person of a 
registered investment company or any affiliated 
person of such person to borrow money or other 
property from such registered company, with certain 
exceptions, not relevant here. Section 17(b) of the 
Act provides that the Commission, upon application, 
shall exempt a proposed transaction from the 
provisions of Section 17(a) of the Act if evidence 
establishes that the terms of the proposed 
transaction, including the consideration to be paid 
or received, are reasonable and fair and do not 
involve overreaching on the part of any person 
concerned, and that the proposed transaction is 
consistent with the policy of each registered 
investment company concerned and with the 
general purposes of the Act. Section 2(a)(3) of the 
Act provides, in part, that an affiliated person of 
another person means, if such other person is an 
investment company, any investment adviser 
thereof or any member of an advisory board thereof. 


Section 17(d) of the Act and Rule 17d-1 thereunder, 
taken together, provide, in part, that it is unlawful for 
an affiliated person of a registered investment 
company, or any affiliated person of such person, 
acting as principal, to effect any transaction in which 
such investment company is a joint participant, 
unless an application respecting such joint 
transaction has been filed and granted by the 
Commission. Rule 17d-1 provides, in part, that in 
passing upon such applications, the Commission 
will consider (1) whether the participation of the 
investment company in such transaction on the 
basis proposed is consistent with the provisions, 
policies and purposes of the Act, and (2) the extent 
to which such participation is on a basis different 
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from or less advantageous than that of other 
participants. 


Applicants state that because of the relationships 
between the Funds and N&B, N&B is an affiliated 
person of each of the Funds and that Applicants 
therefore have requested an order pursuant to 
Section 17(b) of the Act exempting the proposed 
portfolio securities loans to N&B from the provisions 
of Section 17(a) of the Act. Applicants further state 
that where N&B acts as finder in connection with a 
portfolio securities loan by a Fund, it might be 
considered to be a joint and several participant with 
the Fund and that such transaction may be 
prohibited by Section 17(d) of the Act. 


Applicants submit that the terms of the proposed 
portfolio securities loans are consistent with the 
provisions of Sections 17(b) and 17(d) of the Act and 
Rule 17d-1. According to the application, the Funds 
believe they will be disadvantaged in maximizing the 
potential of their portfolio securities loans if they are 
not permitted to take advantage of opportunities to 
lend their portfolio securities to N&B and in loans 
erranged by N&B as finder. The application states 
that it is the belief of N&B that among New York 
Stock Exchange firms, which constitute the principal 
borrowers of securities, it is the largest such 
borrower. The application further states that the 
Funds have noted the competition among an 
increasing number of institutions to lend their 
portfolio securities to the relatively limited number 
of brokerage firms which are substantial borrowers 
of securities and believe that their relatively small 
size and concentration in securities which are widely 
held and easily borrowed may place them at a 
disadvantage in attempting to establish lending 
relationships with other major borrowers of 
securities. Applicants state that the Funds have 
advised a group of large New York Stock Exchange 
firms which meet the criteria established by the 
Funds’ Boards of Directors of their willingness to 
make portfolio securities loans, but that this has 
resulted in almost no loans actually being made. 
Applicants further state that N&B, on the other hand, 
has indicated its willingness to give the Funds “most 
favored nation” treatment as described below. 


Applicants state the Funds’ Boards of Directors have 
considered the possibility of employing one or more 
persons to pursue increasing the Funds’ portfolio 
securities loan business but that the Boards have 
decided, as a business judgment, that such action 
would not be desirable. Applicants also state that the 
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Funds’ Boards of Directors have deemed _ it 
unreasonable that N&B should regularly borrow 
securities from the Funds without any Collateral Fee 
or act as a finder without any compensation and 
thereby forego the compensation it could obtain by 
doing business with other parties. According to the 
application, the Boards of Directors have concluded 
that the plan proposed would materially benefit the 
Funds, that the participation of the Funds in portfolio 
securities loans with N&B is fair and reasonable and 
will not involve overreaching on the part of any 
person, that the consideration which would be 
received by N&B would represent fair cornpensation 
for the services provided, and that such 
compensation when viewed together with other 
compensation paid by the Funds to Management 
and N&B would not result in an unreasonable level of 
compensation. 


The application states that the Funds believe that the 
ability to engage in portfolio securities loans with 
N&B would operate to the benefit of the Funds, and 
therefore the Boards of Directors of the Funds have 
approved a plan which would permit N&B to borrow 
portfolio securities from the Funds and act as a 
finder in arranging portfolio securities loans for the 
Funds. According to the application the provisions of 
the proposed plan are as follows: 


(1) Management of each of the Funds will continue 
to maintain a group of brokerage firms other than 
N&B to which that Fund is willing to make portfolio 
securities loans, using criteria approved by the 
Fund's Board of Directors. The continued eligibility 
of N&B as a borrower would be subject to its 
continuing to meet such criteria. Firms to which the 
Funds are willing to make portfolio securities loans 
will be provided with information on the Funds’ 
portfolio securities available for loan and the 
Collateral Fees which the Funds are willing to pay 
such firms (hereinafter referred to as “Posted 
Rates”). 


(2) All brokerage firms to which portfolio securities 
loans are made, including N&B, will be required to 
execute a loan agreement. 


(3) Each day the Funds will establish their Posted 
Rates in the following manner: at the beginning of 
each day, N&B will advise the Funds of names of 
three registered investment companies (other than 
the Funds) which as of the close of business the 
preceding day had the largest market value of 
securities on loan to N&B as well as the Collateral 
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Fees currently being paid by such investment 
companies on securities loans to N&B. The Funds’ 
Posted Rate for such day would be fixed by averaging 
such three Collateral Fee rates and rounding to the 
nearest 1/8th percent. N&B represents that in 
determining the registered investment companies 
from which it will borrow securities, the Collateral 
Fee is only one factor considered and that the 
Collateral Fees charged on outstanding loans are 
revised when appropriate to reflect changes in 
interest rates. The application states that such 
investment companies will not be selected with a 
view to influencing the Funds’ Posted Rates, and that 
the formula or method for setting the Posted Rate 
may be changed to produce a lower Posted Rate, but 
that under no circumstances will the Funds pay N&B 
a Collateral Fee greater than their Posted Rate. 


(4) When N&B desires to borrow a security which a 
Fund has indicated a willingness to lend, N&B will 
offer to borrow such security from the Fund at the 
Fund’s Posted Rate before attempting to borrow the 
security from any other institution or firm unless 
such other institution or firm has indicated a 
willingness to and will in fact lend the security on 
terms which provide for the payment of a Collateral 
Fee which is 1/8 of 1 percent or more higher than the 
Posted Rate of the Fund. 


(5) In situations where N&B borrows securities from 
a Fund in order to relend them to others, or acts as a 
finder in connection with a securities loan by a Fund, 
the compensation to N&B will not exceed that which 
is customary for performing such functions and any 
excess over the customary compensation will be 
turned over to the Fund (such compensation 
presently is at the rate of 1 percent, expressed as a 
percentage on an annual basis). In addition: (a) N&B 
will provide the Funds with relevant information as to 
the prevailing customary rate; (b) if at any time the 
customary rate declines below 1 percent, N&B 
would apply such lower rate to transactions with the 
Funds; and (c) N&B would not increase the 
applicable rate without the prior approval and 
concurrence of a majority of the disinterested 
directors of the Funds. 


(6) If, during any month, a Fund is involved in a 
securities loan transaction with or through N&B 
where, because of the shortness of the period during 
which the loan is outstanding, or similar 
circumstances, the Fund’s expenses exceed its 
income from the transaction, N&B would reimburse 
the Fund for such loss. 
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(7) In all securities loan transactions involving N&B, 
the collateral posted by N&B will be in the form of 
cash. 


(8) Each of the Funds would maintain a committee of 
disinterested directors which would meet on 
approximately a quarterly basis to review 
information relating to securities loans by their Fund 
in which N&B has been involved to determine 
whether there has been compliance by N&B withthe 
above terms and conditions and whether suchterms 
continue to be fair and equitable. The Funds will also 
have the right to have their auditors examine the 
records of N&B relating to its stock loan 
transactions. 


Section 18(f) 


Section 18(f)(1) of the Act, generally, makes it 
unlawful for any registered open-end investment 
company to issue any class of senior security or to 
sell any senior security of which it is the issuer, 
except under certain circumstances not here 
relevant. Section 18(g) of the Act, in pertinent part, 
defines the term “senior security” to include any 
bond, debenture, note, or similar obligation or 


instrument constituting a security and evidencing 
indebtedness, and states that “senior security 


representing indebtedness” 
security other than stock. 


means any senior 


According to the application, the obligation of the 
Funds to return collateral deposited with them in 
connection with portfolio securities loans may be 
deemed to constitute a senior security. Therefore, 
Applicants request an order of exemption from 
Section 18(f)(1) of the Act, pursuant to Section 6(c) 
of the Act, to permit the Funds to make portfolio 
securities loans in accordance with the terms and 
conditions set forth in the application. Applicants 
submit that, because a Fund may not make any 
portfolio securities loan if immediately thereafter 
and as a result of such loan portfolio securities with a 
market value of 10% or more of its total net assets 
would be subject to such loans, there is no danger of 
excessive leveraging of investments as a result of 
portfolio securities loans. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, conditionally or 
unconditionally exempt any person, security or 
transaction or any class or classes of persons, 
securities or transactions, from any of the provisions 
of the Act or of any rule or regulation thereunder, if 
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and to the extent that such exemption is necessary 
or appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


Applicants submit that: (i) the requested exemption 
from Section 18(f) of the Act is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act; (ii) the terms and 
conditions of the portfolio securities loans 
transactions between the Funds and N&B are 
reasonable and fair and do not involve overreaching 
on the part of any person concerned; and (iii) 
participation by the Funds in portfolio securities 
loans to N&B will enable the Funds to maximize the 
potential of their portfolio securities loan activity and 
thereby work to the benefit of the Funds’ 
stockholders. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 13, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11176/May 19, 1980 


In the Matter of 


SIGMA GOVERNMENT SECURITIES FUND, INC. 
Greenville Center 

3801 Kennett Pike 

Wilmington, DE 19807 


(812-4666) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
6(c) OF THE ACT FOR ORDER OF EXEMPTION FROM 
RULES 2a-4 AND 22c-1 UNDER THE ACT 


NOTICE IS HEREBY GIVEN that Sigma Government 
Securities Fund, Inc. (“Applicant”), registered under 
the Investment Company Act of 1940 (“Act”) as an 
open-end, diversified management investment 
company, filed an application on April 21, 1980 for 
an order of the Commission, pursuant to Section 
6(c) of the Act, exempting Applicant from the 
provisions of Rules 2a-4 and 22c-1 under the Act to 
the extent necessary to permit Applicant to compute 
its net asset value per share for the purposes of 
sales, redemptions and repurchases of its shares to 
the nearest one cent on a share value of one dollar. 
Applicant represents that tn all other respects its 
portfolio securities will be valued in accordance with 
the views of the Commission set forth in Investment 
Company Act Release No. 9786 (May 31, 1977) (“IC- 
9786”). All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Applicant is a corporation incorporated under the 
laws of the State of Delaware on April 9, 1980. 
Applicant states that its investment objective is to 
seek as high a level of current income as is 
consistent with the principle of preservation of 
capital and maintenance of liquidity. Applicant 
intends to limit its investments to short-term United 
States Government securities, including United 
States Treasury bills, notes and other obligations 
issued, or guaranteed, by the United States 
Government, its agencies or instrumentalities, or 
repurchase agreements pertaining to such 
securities. Applicant will not invest in any security 
the maturity of which is more than one year from the 
date of its acquisition by Applicant. 


In calculating its total net assets to determine the 


84/SEC DOCKET 


offering price of its shares each day, Applicant 
indicates that all securities for which market 
quotations are readily available will be valued at the 
most recent bid price or yield equivalent as obtained 
from one or more market makers for such securities, 
except that any such securities maturing within sixty 
days from the date of acquisition, or which 
subsequently are within sixty days of maturity may 
be valued at cost, plus or minus any amortized 
discount or premium. All other securities and assets 
will be valued at fair value as determined in good 
faith in accordance with consistently applied 
procedures established by and under the general 
supervision of Applicant's Board of Directors. 


Rule 22c-1 under the Act provides, in part, that no 
registered investment company issuing any 
redeemable security shall sell, redeem, or 
repurchase any such security except at a price 
based on the current net asset value of such security 
which is next computed after receipt of a tender of 
such security for redemption or of an order to 
purchase or sell such security. Rule 2a-4 under the 
Act provides, as here relevant, that “current net 
asset value” of a redeemable security issued by a 
registered investment company used in computing 
its price for the purposes of distribution and 
redemption shall be determined with reference to 
(1) current market value for portfolio securities with 
respect to which market quotations are readily 
available and (2) for other securities and assets, fair 
market value as determined in good faith by the 
board of directors of the registered company. In IC- 
9786 the Commission expressed its view that it is 
inconsistent with Rule 2a-4 for certain money 
market funds to “round-off” calculations of their net 
asset value per share to the nearest one cent on a 
share value of $1.00, because such a calculation 
might have the effect of masking the impact of 
changing values of portfolio securities and therefore 
might not “reflect” its portfolio valuation as required 
by Rule 2a-4. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, exempt any 
person, security, or transaction or any class or 
classes of persons, securities or transactions from 
any ~ 9vision or provisions of the Act and the rules 
thereunder, if and to the extent that such exemption 
is NeCe sary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 
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Applicant states that it wishes to attract individual 
and institutional investors. Applicant alleges that it 
understands that many of these investors require a 
money market fund which maintains a constant net 
asset value per share and pays dividends which do 
not fluctuate on account of daily changes in the 
values of its portfolio securities. Applicant states that 
computing the net asset value per share to the 
nearest one cent on a share value of $1.00 will 
eliminate the periodic fluctuation in Applicant’s net 
asset value per share which may occur and which 
may well cause Applicant’s shareholders at the 
appropriate time to realize unwanted nominal 
capital gains and losses upon redemption of their 
shares. Applicant further states that its Board of 
Directors have determined in good faith that this 
method of calculating the net asset value per share 
under such circumstances is appropriate and will be 
in the best interests of Applicant’s shareholders. 


Applicant represents that, to the extent necessary, 
Applicant's Board of Directors will consider the 
advisability of temporarily suspending payment of 
dividends, or making a capital gains or other 
distribution, to maintain a $1.00 price per share, if 
the net asset value per share declines to a value 
below $.996 or rises to a value of above $1.004, 
respectively. In addition, Applicant states that to 
maintain the stability of its price per share Applicant 
will adhere to the following conditions: 


1. The Board of Directors of Applicant, in supervising 
Applicant’s operations and delegating special 
responsibilities involving portfolio management to 
Applicant’s investment adviser, undertake—as a 
particular responsibility within the overall duty of 
care owed to Applicant’s shareholders—to assure to 
the extent reasonably practicable taking into 
account current market conditions affecting 
Applicant’s investment objective, that the price per 
share of Applicant's shares as computed for 
purposes of distribution, redemption and 
repurchase rounded to the nearest one cent, will not 
deviate from $1.00; 


2. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objectives of 
maintaining a stable price per share, and Applicant 
will not (i) purchase an instrument with a remaining 
maturity of greater than one year or (ii) maintain a 
dollar-weighted average portfolio maturity in excess 
of 120 days; and 


3. Applicant will limit its portfolio investments, 
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including repurchase agreements, to those U.S. 
dollar denominated instruments which the Board of 
Directors determines present minimal credit risks, 
and which are of “high quality” as determined by any 
major rating service or, inthe case of any instrument 
that is not rated, of comparable quality as 
determined by the Board of Directors. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 13, 1980 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant(s) at the address(es) stated above. 
Proof ot such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11177/May 19, 1980 


In the Matter of 

SIGMA MONEY MARKET FUND, INC. 
Greenville Center 

3801 Kennett Pike 

Wilmington, DE 19807 


(812-4665) 
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NOTICE OF APPLICATION PURSUANT TO SECTION 
6(c) OF THE ACT FOR ORDER OF EXEMPTION FROM 
RULES 2a-4 AND 22c-1 UNDER THE ACT 


NOTICE IS HEREBY GIVEN that Sigma Money 
Market Fund, Inc. (“Applicant”), registered under 
the Investment Company Act of 1940 (‘Act’) as an 
open-end diversified management investment 
company, filed an application on April 21, 1980, for 
an order of the Commission, pursuant to Section 
6(c) of the Act, exempting Applicant from the 
provisions of Rules 2a-4 and 22c-1 under the Act to 
the extent necessary to permit Applicant to compute 
its net asset value per share for the purposes of 
sales, redemptions and repurchases of its shares to 
the nearest one cent on a share value of one dollar. 
Applicant represents that in all other respects its 
portfolio securities will be valued in accordance with 
the views of the Commission set forth in Investment 
Company Act Release No. 9786 (May 31, 1977) (“IC- 
9786’). All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Applicant is a corporation incorporated under the 
laws of the State of Delaware on April 9, 1980. 


Applicant states that its investment objective is to 
seek as high a level of current income as is 
consistent with the principle of preservation of 
capital and maintenance of liquidity. Applicant 


intends to invest exclusively in marketable 
securities issued or guaranteed by the United States 
Government or its agencies or instrumentalities, 
certificates of deposit, bankers’ acceptances, 
commercial paper, short-term corporate obligations 
and repurchase agreements. Applicant indicates 
that it will not invest in any security the maturity of 
which is more than one year from the date of its 
acquisition by Applicant. 


In calculating its total net assets to determine the 
offering price of its shares each day, Applicant 
indicates that it intends to value all of its portfolio 
securities for which market quotations are readily 
available at the most recent bid price or yield 
equivalent as obtained from one or more market 
makers for such securities except that any such 
securities maturing within sixty days from the date of 
acquisition or which subsequently are within sixty 
days of maturity, may be valued at cost, plus or 
minus any amortized discount or premium. All other 
securities and assets will be valued at fair value as 
determined in good faith in accordance with 
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consistently applied procedures established by and 
under the general supervision of Applicant’s Board 
of Directors. 


Rule 22c-1 under the Act provides, in part, that no 
registered investment company issuing any 
redeemable security shall sell, redeem, or 
repurchase any such security except at a price 
based on the current net asset value of such security 
which is next computed after receipt of a tender of 
such security for redemption or of an order to 
purchase or sell such security. Rule 2a-4 under the 
Act provides, as here relevant, that “current net 
asset value” of a redeemable security issued by a 
registered investment company used in computing 
its price for the purposes of distribution and 
redemption shall be determined with reference to 
(1) current market value for portfolio securities with 
respect to which market quotations are readily 
available and (2) for other securities and assets, fair 
market value as determined in good faith by the 
board of directors of the registered company. In IC- 
9786 the Commission expressed its view that it is 
inconsistent with Rule 2a-4 for certain money 
market funds to “round-off” calculations of their net 
asset value per share to the nearest one cent on a 
share value of $1.00, because such a calculation 
might have the effect of masking the impact of 
changing values of portfolio securities and therefore 
might not “reflect” its portfolio valuation as required 
by Rule 2a-4. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, exempt any 
person, security, or transaction or any class or 
classes of persons, securities or transactions from 
any provision or provisions of the Act and the rules 
thereunder, if and to the extent that such exemption 
is necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Applicant states that it wishes to attract individual 
and institutional investors. Applicant alleges that it 
understands that many of these investors require a 
money market fund which maintains a constant net 
asset value per share and pays dividends which do 
not fluctuate on account of daily changes in the 
values of its portfolio securities. Applicant states that 
computing the net asset value per share to the 
nearest one cent on a share value of $1.00 will 
eliminate the periodic fluctuation in Applicant’s net 
asset value per share which may occur and which 
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may well cause Applicant’s shareholders at the 
appropriate time to realize unwanted nominal 
capital gains and losses upon redemption of their 
shares. Applicant further states that its Board of 
Directors have determined in good faith that this 
method of calculating the net asset value per share 
under such circumstances is appropriate and will be 
in the best interests of Applicant’s shareholders. 


Applicant represents that, to the-extent necessary, 
Applicant’s Board of Directors will consider the 
advisability of temporarily suspending payment of 
dividends, or making a capital gains or other 
distribution, to maintain a $1.00 price per share, if 
the net asset value per share declines to a value 
below $.996 or rises to a value of above $1.004, 
respectively. In addition, Applicant states that to 
maintain the stability of its price per share Applicant 
will adhere to the following conditions: 


1. The Board of Directors of Applicant, in supervising 
Applicant's operations and delegating special 
responsibilities involving portfolio management to 
Applicant’s investment adviser, undertake—as a 
particular responsibility within the overall duty of 
care owed to Applicant’s shareholders—to assure to 
the extent reasonably practicable taking into 
account current market conditions affecting 
Applicant’s investment objective, that the price per 
share of Applicant's shares as computed for 
purposes of distribution, redemption and 
repurchase rounded to the nearest one cent, will not 
deviate from $1.00; 


2. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objectives of 
maintaining a stable price per share, and Applicant 
will not (i) purchase an instrument with a remaining 
maturity of greater than one year or (ii) maintain a 
dollar-weighted average portfolio maturity in excess 
of 120 days; and 


3. Applicant will limit its portfolio investments, 
including repurchase agreements, to those U.S. 
dollar denominated instruments which the Board of 
Directors determines present minimal credit risks, 
and which are of “high quality” as determined by any 
major rating service or, in the case of any instrument 
that is not rated, of comparable quality as 
determined by the Board of Directors. 


NOTICE !S FURTHER GIVEN that any interested 
person may, not later than June 13, 1980 at 5:30 
p.m., submit to the Commission in writing a request 
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for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant(s) at the address(es) stated above. 
Proof of such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 1178/May 19, 1980 


In the Matter of 


VARIFUND, INC. 
7911 Herschel Avenue #401 
La Jolla, California 92037 


(811-2048) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR ORDER DECLARING 
THAT APPLICANT HAS CEASED TO BE AN 
INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that VariFund, Inc. 
(“Applicant”), registered under the Investment 
Company Act of 1940 (“Act”) as an open-end, non- 
diversified management investment company, filed 
an application on January 7, 1980, pursuant to 
Section 8(f) of the Act, for an order of the 
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Commission declaring that Applicant has ceased to 
be an investment company as defined in the Act. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicant registered under the Act on March 20, 
1970, but did not file a registration statement under 
the Securities Act of 1933 and has therefore never 
engaged in a public offering of shares of its common 
stock. 


The application states that Applicant does not have 
any assets or debts or other liabilities currently 
outstanding, and that it is not a party to any litigation 
or administrative proceeding. The application 
further states that Applicant was dissolved as a 
corporation under applicable state law in 1978, and 
that it is not engaged in and does not propose to 
engage in any business activities other than those 
necessary for the winding-up of its affairs. Finally, 
Applicant states that it did not within. the last 
eighteen months transfer any of its assets to a 
separate trust the beneficiaries of which were or are 
securityholders of Applicant since it never had any 
assets or operations. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, on its own motion or 
upon application, finds that a registered investment 
company has ceased to be an investment company, 
it shall so declare by order, and upon the 
effectiveness of such order the registration of such 
company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 12, 1980, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
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will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11179/May 20, 1980 


In the Matter of 


INVESTORS SYNDICATE OF AMERICA, INC. 
IDS Tower 
Minneapolis, Minnesota 55402 


(812-4640) 


ORDER PURSUANT TO SECTION 11(a) OF THE ACT 
PERMITTING AN OFFER OF EXCHANGE 


On April 23, 1980, a notice was issued (Investment 
Company Act Release No. 11139) of an application 
filed on March 21, 1980, and an amendment thereto 
on April 7, 1980, by Investors Syndicate of America, 
Inc., registered under the Investment Company Act 
of 1940 (“Act”) as a face-amount certificate 
company, requesting an order of the Commission, 
pursuant to Section 11(a) of the Act, to permit an 
offer of exchange of single-payment face-amount 
certificates SP-79 purchased after February 12, 
1980, for single-payment face-amount certificates 
SP-80. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course 
unless a hearing should be ordered. No request for a 
hearing has been filed and the Commission has not 
ordered a hearing. 


The matter has been considered, and it is found that 
granting of the requested order is appropriate in the 
public interest and consistent with the protection of 
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investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 11(a) of the Act, 
that the proposed exchange offer be, and hereby is, 
approved. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 721/May 16, 1980 


CONTINGENT ADVISORY COMPENSATION 
ARRANGEMENTS 


ACTION: Statement of staff interpretive position. 


SUMMARY: The Commission is announcing the 
interpretive views of its Division of Investment 
Management (‘staff’) as to the application of the 
performance fee prohibitions of the Investment 
Advisers Act of 1940 (“Advisers Act”) to investment 
advisory compensation arrangements which are 
contingent on the investment performance of the 
funds of advisory clients. The purpose of this release 
is to provide general interpretive guidance to the 
public regarding the application of the Advisers Act 
to the variety of contingent advisory compensation 
arrangements which have come to the staff's 
attention, and thereby to obviate the need for further 
requests for staff interpretive or no action advise 
concerning such compensation arrangements 
where the requests do not present any novel factual 
or interpretive issues. 


FOR FURTHER INFORMATION CONTACT: 


Michael J. Eizelman, Esq. (202) 272-2079 
Office of Investment Adviser Regulation 
Division of Investment Management 
Securities and Exchange Commission 

500 North Capitol Street 

Washington, D.C. 20549. 
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SUPPLEMENTARY INFORMATION: Section 205(1)! 
of the Advisers Act,? with certain exceptions, 
prohibits an investment adviser, unless exempt from 
registration pursuant to Section 203(b) of the 
Advisers Act,? from entering into, extending, 
renewing or performing any investment advisory 
contract which “provides for compensation to the 
investment adviser on the basis of a share of capital 
gains upon or capital appreciation of the funds or 
any portion of the funds of the client.” The staff's 
position, as previously articulated in a number of no 
action and interpretive letters, is that Section 205(1) 
generally prohibits an investment adviser from 
being a party to any advisory contract which provides 
that advisory fees will be waived or refunded, in 
whole or in part, if a client’s account does not meet a 
specified level of performance or which otherwise 
makes receipt of advisory fees contingent on the 
investment performance of the funds of advisory 
clients.’ In the view of the staff, the realization of 
“contingent” fees is dependent on a client’s account 
achieving a specified level of capital gains or 
appreciation. Thus, such fees, in effect, are based on 
a Share of capital gains or appreciation of the funds 
of a client within the meaning of Section 205(1), and 
are therefore proscribed by that section.‘ 


Section 205(1) of the Advisers Act was intended “to 
prohibit arrangements for contingent compensation 





115 U.S.C. 80b-5(1). 
215 U.S.C. 80b-1 et seq. 
315 U.S.C. 80b-3(b). 


‘See, e.g., McCuen & Russell, Inc. (avail. Apr. 27, 
1979); Tessco Management Corporation (avail. Apr. 
24, 1979); V. L. McKenzie (avail. Sept. 29, 1975); 
Bruce Bennett (avail. May 10, 1973); and Robert 
Reinhart, Jr. (avail. Sept. 21, 1971), reprinted in[71- 
72 Transfer Binder] Fed. Sec. L. Rep. (CCH) para 
78,464. 


*Section 205(1), by its express terms, applies only to 
compensation arrangements based upon a share of 
capital gains or appreciation of the funds of an 
advisory client. Thus, the Advisers Act does not 
prohibit, for example, a fee arrangement based upon 
the interest income (exclusive of capital gains or 
appreciation) derived from the funds of a client, 
assuming, of course, compliance with the antifraud 
provisions of Section 206 thereof. See, e.g., Welch & 
Forbes, Inc. (avail. Jan. 26, 1974). 
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to investment advisers based on profit-sharing 
arrangements with clients which encourage 
advisers to take undue risks with the funds of 
clients.” The concerns about undue speculation’ 
which prompted the Congress to adopt Section 
205(1) are as apposite to advisory fees which are 
contingent upon an advisory account obtained a 
certain level of performance as they are to fees 
which vary. directly with capital gains or 
appreciation. For example, an investment adviser 
whose compensation was contingent on a 
discretionary account achieving a certain level of 
performance might be inclined to purchase for the 
account speculative securities, involving a high 
potential reward and a high risk, if the account’s 
value was below that necessary for the adviser to 
earn his fee. In this regard, the Commission report 
‘which helped form the basis for the Advisers Act 
contained the following views of industry 
representatives: 


Arrangements for contingent compensation to 
investment counselors, such as percentage of 
profits, [were] strongly condemned [by 
industry representatives] as inimical to the 
interest of the client, for... , aside from the 
‘heads | win, tails you lose’ aspect of such 
arrangements, such a basis for compensation 
‘encouraged the advisor to recommend a 
degree of risk that the investor himself would 
not knowingly undertake, inasmuch as the 
advisor has everything to gain if he is 
successful and nothing to lose if he is wrong’ 
and may have been a strong temptation to take 
unusual risks, to speculate or to over-trade.® 





°H.R. Rep. No. 2639, 76th Cong., 3d Sess. 29 (1940). 


Id. See also Hearings on S. 3580 before Subcomm. 

of Senate Comm. on Banking and Currency, 76th 
Cong., 3d Sess., pt. 1, at 252 (1940). Fora discussion 
of the legislative history of the prohibition against 
profit-sharing and other contingent fee 
arrangements, see SEC Institutional Investor Study 
Report, H.R. Doc. No. 64, 92d Cong., lst Sess., pt. 1, 
259-263 (1971). 


*See Securities and Exchange Commission, 
Investment Counsel, Investment Management, 
Investment Supervisor and Investment Advisory 
Services, H.R. Doc. No. 477, 76th Cong., 2d Sess. at 
30 (1939). 


‘15 U.S.C. 80b-8(d). 
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To the extent there is any question as to whether 
Section 205(1) directly prohibits contingent 
advisory compensation arrangements, the staff 
believes that such arrangements are prohibited by 
Section 208(d) of the Advisers Act.’ Section 208(d) 
provides, among other things, that it shall be 
unlawful for any person indirectly to do any act or 
thing which it would be unlawful to do directly under 
the provisions of the Advisers Act. If Section 208(d), 
together with Section 205(1), were not construed to 
prohibit contingent advisory compensation 
arrangements, an investment adviser who was 
subject to Section 205(1) could employ indirectly a 
compensation arrangement which was the practical 
equivalent of a fee structure directly proscribed by 
Section 205(1) and thereby frustrate the 
prophylactic purposes of that section. For example, 
rather than charging a fee which was a direct share 
of the capital appreciation of a client’s account, and 
which was thus expressly prohibited by Section 
205(1), a registered investment adviser might 
choose to approximate such a fee by charging a fixed 
fee which it would agree to waive or refund, in whole 
or in part, if the client’s account did not achieve a 
specified level of appreciation. 


Among the proposed contingent advisory 
compensation arrangements that have come to the 
attention of the staff are those in which (i) fees are 
waived or refunded, in whole or in part, by an adviser 
if a specified level of investment performance ina 
client's account is not achieved, '° (ii) fees are 
contingent upon an advisory account having 
sufficient capital gains or appreciation during a 
specified period to pay the fees, '! (iii) fees are waived 
if recommended securities do not appreciate in 
value within a designated period of time,'* and (iv) 
fees are contingent upon an account either not 
decreasing in value or avoiding a specified amount 
of capital depreciation.'’ For the reasons discussed 





‘See, e.g., McCuen & Russell, Inc., (avail. Apr. 27, 
1979). 


See e.g., Stanley F. Raczynski, (avail. Dec. 5, 1973). 
'2See, e.g., V. L. McKenzie, (avail. Sept. 20, 1975). 


'3See, eg. Pension Investment Associates of 
America, (avail. Jan. 25, 1977). Although an 
argument could be made that Section 205(1) 
literally does ot extend to fees based upon “negative” 
capital gains or appreciation, the staff believes that, 
for the reasons discussed above regarding 
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above, the staff believes that the foregoing 
contingent advisory compensation arrangements, 
which each pose the inherent conflicts of interest 
that Section 205(1) was intended to prevent, are 
properly characterized as involving a fee based upon 
a share of capital gains or appreciation of the funds 
of a client and, thus, are proscribed by Section 
205(1). 


The general interpretive guidance provided in this 
release should obviate the need, in most instances, 
for further requests for no action or interpretive 
advice from the staff relating to contingent advisory 
compensation arrangements. Accordingly, the staff 
will not respond to such requests unless they 
present novel factual or interpretive issues, such as 
departures from the specific contingent 
compensation arrangements described above. 


Part 276 of Chapter II of Title 17 of the Code of 
Federal Regulations is amended by adding 
Investment Advisers Act Release No. IA-721— 
Statement of the staff as to the application of the 
Investment Advisers Act to contingent advisory 
compensation arrangements. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








Footnote 13 continued 


contingent fees in general, such fees come within 
the purview of Section 205(1). As one commentator 
has observed, 


It seems. . .clear that, in a falling market, an adviser 
may not [under Section 205(1)] compensate 
himself on the basis of a percentage of the saving of 
capital loss or depreciation which he has effected by 
selling out certain securities and buying others 
whose market price did not fall as much; such a 
scheme of compensation, which is in effect based on 
a share of ‘negative gains,’ involves the same 
temptations as a profit-sharing scheme which 
comes within the letter of the statutory provision. 


2 Loss, Securities Regulation 1411 (2d Ed. 1961). 


Volume 20, No. 2, June 3, 1980 





LITIGATION 





Litigation Release No. 9088/May 19, 1980 


SEC v. ALLEN R. GLICK, ARGENT CORPORATION 
(United States District Court for the District of 
Nevada, Civil Action No. LV-78-11, HEC) 


Leonard H. Rossen, Administrator of the Los Angeles 
Regional Office, announced that, on May 12, 1980 
the Honorable Harry E. Claiborne signed an Order 
adopting a stipulation which concludes the 
Commission's injunctive action against Argent 
Corporation. The order has no effect upon the 
Commission's continuing action against Allen R. 
Glick. 


Pursuant to the stipulation and order, the 
Commission has agreed to dismiss its case against 
Argent. Argent has agreed not to retain Allen R. Glick 
as an officer, director, employee or consultant. In 
addition, Argent has undertaken to take no action 
which would impair its financial condition in a 
manner which would preclude timely satisfaction of 
its obligations to the holders of Argent’s 1984 
debentures. Argent has affirmatively undertaken to 
accumulate funds in order to meet its obligations to 
the debenture holders. Argent will notify the 
Commission immediately if it is unable to comply 
with these undertakings. 


Among other things, the stipulation recites that this 
settlement was entered into because Argent was 
recently purchased by Trans-Sterling, Inc. and the 
new owners and management of Argent had no 
involvement in, or knowledge of the alleged unlawful 
conduct which is the subject of the Commission’s 
complaint in this action. 





Litigation Release No. 9089/May 19, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
HOWARD STORES CORPORATION (United States 
District Court for the District of Columbia, Civil 
Action No. 80-1260) 


The Commission announced today that it filed inthe 
United States District Court for the District of 
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Columbia a civil injunctive action against Howard 
Stores Corporation (“Howard”), 40 Flatbush Avenue 
Extension, Brooklyn, New York 11201. The 
Commission's Complaint alleges violations of the 
reporting provisions of the federal securities laws 
and seeks a Judgment of Permanent Injunction and 
Other Relief. 


The Complaint alleges that Howard as part of a 
continuing course of violative conduct, has failed to 
file its Annual Report on Form 10-K for its fiscal year 
ended December 31, 1979, required to have been 
filed with the Commission by March 30, 1980. 


The Complaint requests that the Court order Howard 
to file forthwith, with the Commission, its Annual 
Report on Form 10-K for its fiscal year ended 
December 31, 1979. In addition, the Commission 
requests that the Court enjoin Howard from further 
violations of the reporting provisions of the federal 
securities laws. 
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Litigation Release No. 9090/May 20, 1980 


S.E.C. v. GEODYNAMICS OIL AND GAS, INC. ETAL., 
C.A. No. 76-0957 (D.D.C.) 


The Commission announced that on May 20, 1980, 
the Hon. Aubrey Robinson, Jr., United States District 
Judge in the District of Columbia, entered a 
Judgment against Fortune Enterprises, Inc. 
(‘Fortune’), an Ohio Corporation, enjoining Fortune 
from effecting transactions in non-exempt securities 
without first being registered with the Commission 
as a broker or dealer, and from failing to disclose its 
entitlement to commissions or other compensation 
in connection with advice or recommendations 
given with regard to tax-shelter securities. Fortune 
consented to the entry of the Judgment without 
admitting or denying the truth of the Commission's 
allegations. At the same time, Judge Robinson 
approved the dismissal of the case against William J. 
Kraus of Cleveland, Ohio with prejudice. The court’s 
action was the final disposition of the last defendants 
in the case. See L.R. 7423 (June 1, 1976) and L.R. 
8969 (May 31, 1979). 
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